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REPORT

SUMMARY OF FAMILY-FRIENDLY PROPOSALS

The Draft Employment (Amendment No. 8) (Jersey) L20- would introduce the
following family-friendly rights into the EmploymeiiJersey) Law 2003:

1. Antenatal care— Paid time off work to attend ante-natal appoeris (no
qualifying period of service).

2. Maternity leave — a maximum of 18 weeks’ maternity leave and thyhtrito
return to the same job after the relevant periochaternity leave.

With no qualifying period of service —

« 2 weeks' compulsory leave immediately after chitttbiat full pay (paid by
the employer, subject to the deduction of MaterAitpwance); and

* 6 additional weeks’ unpaid maternity leave whichyniee taken before or
following the birth;

and, subject to 15 months’ service —
* an additional 10 weeks’ unpaid leave.

3. Parental leave(referred to as paternity leave in the UK) — With qualifying
period of service, 2 weeks’ unpaid parental leareafman or woman (other than
the mother) who has, or expects to have, pareegabinsibility for the child.

4. Adoption leave— The right to unpaid leave on the adoption ohiéddaf any age;
the periods of leave being equivalent to materaitgl parental leave, but available
to either adoptive parent, irrespective of gender —

e up to 18 weeks’ adoption leave, consisting of 8kseanpaid leave with
no qualifying period of service, and an additioh@lweeks’ unpaid leave
if the employee has 15 months’ service with theipyer; and

e 2 weeks’ unpaid leave for the other parent.

5. Flexible Working — Employees who have caring responsibilities (forladand
children) will have the right to request a changetteir working conditions,
including, for example a change to hours, timedooation of work, subject to
15 months’ service with their employer.

6. Detriment and dismissal— Protection against detriment and dismissal onrmpls
relating to pregnhancy, maternity and the abovetsigh

INTRODUCTION

This first stage of family-friendly rights providdsindamental entitlements upon
which we can build in the future. The package appsals provides for important
new rights to maternity or adoption leave, parefgal’e and paid time off to attend
ante-natal appointments. It also gives employe&gta to request flexible working
hours to allow them to provide care for a childaaoother person. The proposals have
been carefully balanced to minimise any adversecefhn business. By international
standards, the proposed new rights are modesthbirt significance should not be
underestimated.

In the past, women commonly took a career gap itmghup a family, but it is now
more typical for women to take a short break befetarning to work, and for men to
want to take a more active role in early yearsdcbdre. Jersey has a high proportion
of women in the workplace, but lags behind otheisgictions in the provision of
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appropriate protection. Many parents want to wbrtk, find it difficult to balance this
with their family responsibiliti€'s

Family-friendly approaches to working are commomuad the world, and the
economy is likely to benefit from measures thabwllworking mothers to more
effectively combine their parenting responsibiitiwith employment. The new rights
also provide clarity and a level playing field fEmployers and are structured in such a
way as to allow effective forward planning for messes.

It is recognised that the proposed entitlementslavbring a small cost to employers
in respect of paid time off work to attend anteahadppointments and 2 weeks’
compulsory maternity leave at full pay, subject tte deduction of Maternity
Allowance where the woman is entitled to receiveltitshould be remembered
however that, even without these new rights, tlegpancy of an employee will bring
administrative implications for an employer. Itégpected that the new rights will
create genuine benefits for employers in terms afdgctivity and reduced
administration costs. The skills and experiencev@ien returning to work following
maternity leave will be retained, and the employ#rbe saved the cost of having to
recruit and train new staff. The exact balance betwthe economic costs and benefits
is unclear and it is harder to measure the bertbfis the costs.

This overall package of measures promotes thetheblthe woman and her child in
the weeks surrounding childbirth, as well as sujipgrparents more generally in
balancing their work and family responsibilitiehéelpotential benefits to the proposed
new rights include —

* Safeguarding the health of the pregnant woman duiegnancy and in the
weeks immediately after giving birth

« Ensuring that taking time off work for ante-natare does not have to be a
financial choice for the mother

» Increased likelihood of breastfeeding and more fionenothers to breastfeed
and establish a feeding routine

e Improved child development and health (e.g. in@dasymunisation)
« Increase the likelihood of women returning to thiedur market

« Staff retention — minimise the risk of losing vdile staff members and loss
of skills, reduced turnover and training costs

* A straightforward system with plenty of notice tbe employer that supports
business planning

* Permitted contact during maternity leave encourag@®mmunication and
reduces uncertainty and disruption for the employer

* Improved staff morale and productivity
*  Family-friendly workplaces become more commonplace
e Creating a level playing field for employers.

The duration of maternity leave is obviously a kesue. There is some evidence that
whilst longer periods of maternity leave have aitp@s effect on the take-up of
maternity rights, more time out of the labour mangetentially has a negative effect
on women’s longer-term career prospects (e.g.mgshiand the likelihood of her

! See a summary of relevant outcomes from the Jéseyal Social Survey (2007, 2008
and 2013) on pages 19-20.
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returning to work It will be important to review these effects irora detail if the
period of leave is to be extended in the futureshArter period of leave is likely to be
more readily accommodated by employers, requirggs Iplanning in advance and
potentially having less impact on the businessathdr staff. An employee’s return to
work after a shorter period of leave is likely t® mmore informal and straightforward
than reintroducing a member of staff after a lorggaiod of leave.

The Minister is committed to instigating a reviewtbe family-friendly legislation
that would commence one year after the new rigbtsecinto force (i.e. September
2016), which would include consultation on a secetadje of family-friendly rights
with extended periods of leave. In the meantime, dnaft legislation specifically
reflects the rights that were proposed by the Egympent Forum, as accepted by the
former Minister for Social SecuritySenator 1.J. Gorst, in 2010.

As part of the current package of improvementspirents, the Minister for Social
Security (“the Minister”) intends to bring for Séatdebate in July, a draft amendment
to the Social Security (Jersey) Law 1974 which wlo@nable a number of
complementary changes to be introduced including —

- The Maternity Allowance claim period will be ameddgo that women have
the option to start the 18 week Maternity Allowameziod closer to the birth
so that the woman may take as much leave as pegsitdwing the birth with
benefit (where entitled).

- “"Keeping in touch days” will be allowed during 1@eks of the maternity
leave without loss of Maternity Allowance for thadays.

These proposed changes to Social Security legislatiay bring a potential cost. The
Department will review the funding and administratchanges that will be required
prior to enacting these changes next year.

Family-friendly rights in the workplace are closdilyked with protection against sex
discrimination. If Jersey were to introduce sexcdmination legislation without any
additional provisions regarding maternity rightsy dess favourable treatment which
has its root cause in pregnancy is likely to bensbg a tribunal as direct sex
discrimination, as pregnancy is a gender-specifiondiion. Without sex

discrimination legislation, the proposed familyefndly legislation would protect
parents who are already working, but there is & tlsat parents (women of
childbearing age in particular) may suffer in recnent, particularly if employers

consider the new rights to be onerous.

The Minister intends that sex discrimination Regales would commence on the
same date as family-friendly legislation (plannedr flst September 2015).
Consultation on sex discrimination has been unienta and the Minister will
consider the responses before authorising the @epa of Regulations for lodging in
early 2015.

In the interim period, active measures will be take help employers to be fully

prepared, focusing efforts on small businesses. JA@S website already provides
details of the Minister’s proposals and simpleddtictory guides to the proposed new
rights’. The JACS website recommendiiat employers work towards introducing a
Maternity, Paternity and Family Friendly Policy thas a minimum standard, reflects

Awww.europarl.europa.eu/document/activities/contP@¥I20101005ATT85068/20101005AT

T85068EN.pdf
% The Forum’s recommendation and the former Ministersponse are available on the

website:www.qgov.je/employmentforum
4 www.jacs.org.je
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the intended legislation” Detailed guidance will be prepared subject toteSta
approval of the draft Law, and JACS training cosrseecifically on the proposed
family-friendly rights will be available from Septber this year at no cost to
delegates. In addition, the JACS outreach setwidk continue to provide hands-on
support to help small businesses adjust to theaoewepts and responsibilities.

Maternity and sex discrimination legislation in tH& has evolved over decades. The
Minister believes that it is vital that we put itage this first stage of new rights in
2015 as a sensible first step that businessesaamanodate, along with protection
against sex discrimination and the proposed imprerdgs to maternity benefits,
before we look to extend the periods of leave m filture. Whilst some people will
consider that the proposals should go furthersitimportant that we have the
opportunity to assess the impact and effectivenédbe new rights through further
consultation, particularly as any extension of fgrfiendly rights is likely to bring
more significant funding and administrative imptioas, both for employers and for
the States of Jersey; for example, the cost ofnelitg the Maternity Allowance
benefit period from the current 18 weeks.

The rights to maternity leave provided by the ddadiw are quite appropriately
provided only to mothers to enable them to recdvem childbirth and establish
breastfeeding, if they so choose. However, in dmgér term it may be appropriate to
introduce a longer period of parental leave forghegose of allowing a parent to look
after the child at home. In order to be compatiblth Article 14 of the European
Convention on Human Rigtitsany entitlement to parental leave would probataigd
to be made available to either parent, rather bgamg restricted just to mothers.

Shared parental leave is an aspiration, but duthgéocomplex administration and
policy issues, the Employment Forum had recommented®008 that further

consultation would be required to determine howprtavide the necessary flexibility
for such a system, including in the benefits syst€his would be complex as a first
step for Jersey. At this stage, the intention isptovide a strong safety-net of
fundamental entitlements that will protect mothiarthe weeks surrounding childbirth
for recovery and breastfeeding, support workingepgr generally, and that will
facilitate a return to the workplace for the benefiemployees and employers.

DETAIL OF PROPOSALS

The proposed amendment would introduce the employmights that were
recommended by the Employment Forum (“the Forum”2008 and set out in a
response to the recommendation issued in 2010 é&yfdimer Minister for Social
Security, Senator I.J. GorsThe Forum’s recommendation was based upon extensiv
public consultation. It had been intended that thafting would begin in 2009 but,
following the economic downturn, priority was givelo introducing statutory
redundancy pay and developing an insolvency sch¥iglst the consultation was
undertaken some years ago, there is no reasori¢odéhat anything has changed in
the interim that would make the introduction of gbebasic rights inappropriate.
Further consultation would simply delay the nevhtig as well as the introduction of
protection against sex discrimination.

® www.jacs.org.je/about-jacs/small-organisations-@ath-service/

® See Appendix 2 for the Human Rights compliancesgrovided by the Law Officers’
Department

" The Forum’s recommendation and Minister’s resp@meeavailable on the website:
www.gov.je/employmentforum
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1. Ante-natal care

From the start of employment, pregnant employedshave the right to paid time off
work to attend ante-natal care appointments. Tihpties to appointments for essential
care and examinations that are recommended by ah@dofessional and would not
include, for example, optional parenting classes.eployer is entitled to ask for
proof of appointments, such as an appointment ddnd.is a generally accepted right
in the UK which attracts little case law.

The Forum had recommended that a woman shouldavet to make ante-natal care a
financial decision, to the possible detriment of ben health and that of her unborn
child. On the grounds of health and safety, thauforecommended that there should
be no qualifying period of employment for the rigbttime off work for essential
ante-natal appointments. The UK and the Isle of Mlamot require a woman to have
a minimum period of service before she qualifiesakee paid time off from work to
attend an ante-natal appointment.

For practical reasons, as recommended by the Fahenyoman is not required by
law to seek her employer’s agreement to the spedeifigth of time that she needs off
work for an appointment. This is not always possd waiting times can vary; clinic
appointments generally taking longer than a dostappointment. It is anticipated that
JACS guidance will provide more details to help Eapers manage this; for example,
what an employer might expect in terms of a redslenamount of time off, the likely
timescales involved for a normal regime (aroundafpointments during the
pregnancy) and that employers should be notifieadivance of the dates and times of
appointments, where possible.

2. Maternity leave

Women will have the right to a maximum of 18 weeksternity leave, which is
intended to provide women with recovery time afteildbirth and sufficient time to
establish a breastfeeding routine. The period afdematches the maximum number
of weeks’ Maternity Allowance that a woman may elafrom the Social Security
Department.

The first 2 weeks’' leave immediately following aibirth will be compulsory
maternity leave, during which time the employer tmat permit an employee to work
and must provide full pay, subject to the deductidnany Maternity Allowance
received by the employeSix additional weeks’ unpaid maternity leave rbaytaken
at the woman'’s discretion, before or after thehbifthere will be no qualifying period
of employment for this right, which is in accordaneith internationally recognised
standard$ to safeguard the health of the mother.

An additional 10 weeks’ unpaid leave will be avhiéato a woman with 15 months’
service. Social Security data for the year 201@vadlus to estimate that around 75%
of women had one year’s service or more, and 558@2hgears’ service or more, and
so the majority of working women would qualify fibre additional 10 weeks’ leave.

A woman must tell her employer that she is pregreenat wishes to take maternity
leave no later than 15 weeks before the baby is dues soon as is reasonably
practicable. The 15th week is appropriate becaesgml | termination rights are

available in Jersey before the end of the 24th wafefgregnancy’ There will be

8 See page 17 for more details about Maternity A#loe.

° See page 16 for a summary of international statsdar

% Under normal conditions, terminations are avadabitil the 12th week of pregnancy in
Jersey. Terminations between 12 and 24 weeks &yeaailable in specified circumstances,
including that the woman'’s life would be in dangfé¢he pregnancy continued.
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circumstances that reasonably override the nogc®g requirement, such as where a
woman did not know that she was pregnant. A le¥alomplexity is required in the
legislation to deal with all of the possible scéosrbut in most cases the procedure
will be straightforward. Small businesses are paldirly vulnerable to short-term
disruption and changes of plans, and so the relgtieng notice periods required to
be given to the employer will help employers to maky necessary arrangements.

Other than pay, all terms and conditions of empleytiwill continue to apply during
maternity leave, and the woman continues to be @yepl during that period,
e.g. holiday entitlement continues to accrue. Shehave the right to return to the
same job following her maternity leave if she ratuto work immediately.

As in the UK, ‘keeping in touch days’ will be petieid which means that, except
during the compulsory leave period, a woman maykveuring her maternity leave
without the maternity leave period ending. Howevee, employer will not be able to
insist on any work being done during maternity laand the woman will have the
right to remain absent during the whole periodhs& keave. The Minister intends to
propose an amendment to the Social Security Lathaoa woman may also continue
to receive Maternity Allowance on days that sheksaturing this period. Guidance
will provide further details for employers and eoydes around agreeing the number
and purpose of ‘keeping in touch days’, e.g. f@pacific meeting or training course,
rather than for a full day’s normal work. The en@mement of ‘keeping in touch’
days reduces uncertainty and disruption for theleyap and the employee.

3. Parental leave

An employee will be entitled to take 2 weeks’ unpparental leave if he or she has,
or expects to have, parental responsibility foh#édc The person must be either the
father of the child, or must be married to, theilgdartner of, or the partner of the

mother or adopter. A partner is defined as a pergoa lives with the mother and

child in an enduring family relationship, but wisonot an immediate relative.

Given that parental leave is unpaid, the 2 weekavé will be available with no

qualifying period of service. The employee will dlgliged to advise their employer of
their intention to take parental leave 15 week®oteethe expected date of birth (not
necessarily the intended leave date). This meaisotily employees with more than
15 weeks’ service will have the right to take p&akrleave, unless it was not
reasonably practicable to have given the emplogtce earlier.

Leave will have to be taken within 8 weeks of tlay being born (or adopted) in
blocks of one week, unless the employer and emplbgee agreed that the leave may
be taken in a more flexible way (e.g. individualysla This will allow sufficient
flexibility for special situations to be taken irtiecount, such as where the baby might
be in hospital for a longer period, but is limitedough to ensure that the leave is
taken for the purpose of caring for the baby ampetting the mother or adopter.

4. Adoption leave

Adoptive parents will be entitled to leave whichessentially equivalent to maternity
and parental leave; 8 weeks’ unpaid leave from dtaet of employment, and an
additional 10 weeks’ unpaid leave if the employas b5 months’ service with their
employer, and 2 weeks’ unpaid leave for the otkdeptve parent.

An adoptive parent will not be entitled to a 2 wgxid compulsory leave period for
an adoptive parent given the absence of the neegHygsical recovery following
childbirth. Where there are 2 adoptive parents, witlebe able to choose to take the
full adoption leave period and the other — irresipecof gender — will be entitled to
take 2 weeks’ parental leave (as described in papad3).
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The employee will be required to notify the employathin 7 days of having been
given official notification of being matched withchild. Adoption placements often
happen at short notice after a couple have waitéohg time to be notified of a
suitable placement. Separate provisions are madenfoverseas adoption because the
process is different. As with maternity leave, 2eleof complexity is required in the
legislation to deal with the different scenariost iIm most cases the procedure will be
straightforward.

There are currently around 6 to 7 adoptions eaeln yeJersey (including both local

and inter-country adoptionspA one-off Adoption Grant payment is available to
adoptive parents from the Social Security Departimehich is an equivalent lump

sum to the Maternity Grant (E574.14).

5. Right to request flexible working

Employees will have the right to request a chammgetheir working conditions,
including a change to their hours, times or locatad work, where the proposed
change will enable them to provide care for a chiléin adult. Employees must have
at least 15 months’ continuous service with theippyer at the time of making the
request. Social Security data for the year 201@allus to estimate that around 75%
of people working in Jersey had one year’s servicenore, and 57% had 2 years’
service or more, and so the majority of people wiykvould qualify for this right.

The employee does not have to be related to treopehat they are providing care
for, however the employee must notify their emptoyfethey will receive any
remuneration or reward (except Social Security fiesye in return for providing that
care, and the employer may refuse the requestase tirounds.

Common types of flexible working, as describechi@ ACAS guidanc& include —
» Part-time working
« Job-sharing
«  Working from home
» Term-time working
«  Shift-working
« Flexi-time; employees may be required to work witftiore times’

- Staggered hours: e.g. employees in the same wakkplave different start,
finish and break times to cover long opening hours

« Annual hours: e.g. split into ‘set shifts’ and ‘eege shifts’ which are worked
as demand dictates over the period of a year

« Compressed working hours: e.g. a 5 day week iryd.da

The employer will be obliged to hold a meeting while employee and inform them of
the decision regarding the requested change wihieeks of the request. Where a
request is refused, the employee will have a rajl@gppeal. As in the UK and Isle of

Man, the legislation sets out a wide range of legingrounds on which an employer
may refuse a request.

The UK introduced the right to request flexible kiaog for parents of young children
and disabled children in 2003. The right was exteintb cover carers of adults in
2007. It has been regarded as a successful rigthieinUK, with little burden for

1 A person who is a carer may be entitled to reckieme Carer’s Allowance and additional
Income Support payments if they satisfy the relécanditions. See the States website:
www.gov.je/Benefits/Allowances/Pages/HomeCarersAdloce.aspx

12 \www.acas.org.uk/index.aspx?articleid=803
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employers or case law. It does not give employkesright to enforce a change to
their terms and conditions of employment, but guiees an employer to take such a
request seriously and provides a clear procesenfioyers to follow. The perceived
value of the right to request flexible working tarents in Jersey as a measure to
encourage parents to return to work sooner, amdaaiee working easier for parents, is
demonstrated through the views collected in the32Bdrsey Annual Social Survey
(see page 20).

6. Detriment and dismissal

Provision will be made so that an employee is ptett against detrimental treatment
for reasons relating to the new rights, includipgegnancy, giving birth, adoption,

requesting flexible working and seeking to takeesiqu of maternity, parental or

adoption leave. Detriment might include, for exammhanging the working hours of
a woman who has recently become pregnant or nohgiing a woman who has

recently given birth.

When an employer terminates an employee’s contthist,is classed as a dismissal
under the Employment Law. The Employment Law presida number of
“automatically” unfair reasons for dismissal whehe normal upper age limit and
length of service requirements do not apply. Thib wclude where the reason or
principal reason for a dismissal relates to an egg#’s pregnancy or adoption of a
child, requesting flexible working, and the takiofja period of statutory maternity,
paternity or adoption leave.

The UK law previously included a small business egition so that, whilst an

employee could claim unfair dismissal if her emggliogid not permit her to return to
work after her maternity leave, it could not becawitically unfair if the employer had
5 employees or less and could show that it wasreasonably practicable for the
business to keep the job open. The right to retarmork in the UK at that time

extended for 40 weeks following the birth of theldshand so the burdens on small
businesses were greater than would be the casaheitbhorter period of leave being
proposed for Jersey. In any event, the exceptios @féectively overtaken by the
developing law on sex discrimination based on pmegyg, and was abolished
altogether when the UK implemented the Pregnantkéfet Directive in 1994.

7. Other Employment Law amendments

A number of additional points that are not relatedfamily-friendly rights are
addressed in the draft amending Law, including —

(a) Rest periods — To provide that a rest periodtrbe an uninterrupted rest
period where the employer does not require the @yepl to be available
to the employer for the purpose of undertaking akwelated action, and
does not require the employee to attend the emptoy@rkplace or be at
or near that workplace. It also makes provisiondompensatory rest to
be provided within 14 days. The Employment Law ently does not
define “uninterrupted rest period”. This potentiaposes problems for
businesses that rely on call-out and standby aeraegts, because it is
not clear whether time spent on call or on standby count as
uninterrupted rest. The proposed amendment is baseda 2013
recommendation of the Employment Fortin.

(b) Notice period — To require that, where an eiypdohas been continuously
employed for one week or more, but less than 2&syehey must give

Byww.gov.je/Site CollectionDocuments/Working%20in%2sky/1D%20Codes%200f%20Pr
actice%20Recommendation%20July%202013%20201307 263411
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their employer a minimum of one week's notice whemminating a
contract of employment. Currently, if an employedowhas been
employed for less than 26 weeks wishes to termitie@ employment,
the Law does not require that they give any noteheir employer.
JACS recommended to the Minister that the Employrhemwv should be
amended.

(c) Calculation of redundancy pay — To specify tliat the calculation of a
redundancy payment, the mean average weekly earfignge applies as
the maximum weekly amount. The Law currently pregidthat the
average earnings figure applies; however, the Stattelersey Statistics
Unit now releases 2 weekly average earnings figuaednean’ and a

‘median’. This clarification provides more certainfior employers and
employees.

(d) Redundancy pay and insolvency benefit — To ideothat, for the purpose
of calculating an employee’s redundancy pay entget, a redundancy
payment is treated as having been paid (and sokdreantinuous
employment) when an employee is entitled to recttigeredundancy pay
component of insolvency benefftThis accords with the UK positid.
This is essential so that, if an employee is releygal by the same
employer following redundancy, they are not erditte redundancy pay
twice in respect of the same period of service.

STATES STRATEGIC PLAN 2012

The introduction of family-friendly legislation ctibutes both directly and indirectly
to a number of the commitments set out in the atr®ates Strategic Plan. In
working towards its vision, the plan for the nexyears includes the following
relevant priorities:

*  PRIORITY — Get people into work

According to the States Strategic Plan, the mogenir priorities include getting
unemployed Islanders into work and keeping peaplevork. Family-friendly rights

help to maximise the potential of the Island’s worke by enabling increased
participation rates and removing barriers to wdfley factors in relation to this
priority, as stated in the Strategic Plan, include:

- The increasing cost of benefits and the social ohpd unemployment.
Incentives to return to work (or return earlierdhex than continue to rely on
benefits include the right to return to the same ¢m the same terms and
conditions after a period of maternity leave, andrenopportunities for
flexible working and parental leave.

- Improving the skills of the local workforce will dace reliance on imported
labour. Giving parents the right to return to thel after a period of leave
and increasing opportunities for flexible workingdaparental leave retains
appropriate skills in the workforce.

- The continued development of our international taflon as an outstanding
place to do business. It is internationally unataigle that Jersey does not
provide fundamental protection for parents in trerkplace. Jersey is almost
unique in not providing a right to maternity leave.

4 Article 26C of the Social Security (Jersey) Lawa9
15 Section 214 of the 1996 Employment Rights Act
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 PRIORITY — Manage population growth and migration

The overall priority is to maintain a working-ag@pulation which enables the
economy to flourish, and public services to be ansd, without threatening our
environment and way of life. A key factor in retatito this priority is:

- To only grant permissions for new migrants to wathere it is compellingly
demonstrated that this will deliver sizeable ecoiwoor social value and
locally qualified people are not available. By aducing provisions to retain
the skills of parents in the workplace and ensuthag workplaces are more
family-friendly, this will help to ensure that Idba qualified people are
available to work, and will support employers tdane and attract those
locally qualified employees.

*  PRIORITY - Promote family and community values

The overall priority is to provide appropriate sogpo both families and individuals
in order to develop a strong sense of community revteveryone is valued. Key
factors in relation to this priority include:

- Enabling people to take more responsibility forithmwvn lives and well-
being. The new family-friendly rights will suppoparents in their choices
relating to work and family, as well as increasiiigancial independence
through the right to return to work after a perigidmaternity leave to the
same terms and conditions of employment.

- Early investment and support for vulnerable chitldrend families will
improve the outlook for the individuals concernedl ebenefit society as a
whole. The new family-friendly rights will providgahe very earliest
investment in the health of the mother and childhe weeks surrounding
childbirth and ensure that antenatal care doetaw# to be a financial choice
for the mother. Vulnerable children and families atso supported through
the right to return to the same job, and the righiequest flexible working to
provide care for the family.

- Social policies need to promote equal opportuniied access to services, so
that all members of society can share in the Istasdccess. The proposed
new rights are essential to promote equal oppdrésnin the workplace,
particularly for women. Working women who are pragn for example, are
supported in accessing ante-natal services viaighe to take paid time off
work for ante-natal appointments, regardless ofabman’s length of service
or number of working hours.

- Tackling the challenges faced by disadvantaged lissnand children by
addressing the root causes and consequences. étesehicates that there are
links between a period of maternity leave and heahd societal benefits,
including: stronger mother and child bonding, remtipost-natal depression,
improved child cognitive development, increasedesabf immunisation,
increased rates and duration of breastfeeding,iraptbved child health and
development in later lif&

8yww.europarl.europa.eu/document/activities/cont@I20101005ATT85068/20101005A
TT85068EN.pdf
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* PRIORITY - Reform health and social service
Key factors in relation to this priority include:

- Current institutional models of care mean that lowmbers of adults live
independently in the community and the projectecréase in the older
population will create a surge in demand for healild social care services.
Enabling individuals to change their working hotogprovide unpaid care for
another person will enable more support to be pexviin the home by family
members and other members of the community.

FINANCIAL AND MANPOWER IMPLICATIONS

No additional funding or resources would be alledato the Jersey Employment
Tribunal specifically to deal with the introductiar this legislation. It is anticipated
that existing budgets (allocated and requested) el sufficient to provide the

necessary services to enable employees to enfoese tadditional rights. Employee
complaints relating to pregnancy and maternity é&kely to include a sex

discrimination complaint; the additional cost off@wcing that legislation will be

included in the report to the States that accongzarthe sex discrimination
Regulations in 2015.

No additional funding or resources would be alledato the Jersey Advisory and
Conciliation Service specifically to deal with theroduction of this legislation. It is
anticipated that existing budgets (allocated agdested) will be sufficient to provide
the necessary services, including the advisory teaiding services. £5,000 will be
allocated from existing budgets to enable JACSrtwide public training courses on
the family-friendly rights free to delegates in 20dnd 2015.

There are no financial implications for the Staiedersey as an employer because the
States’ maternity policy provides that all womese antitled to 2 weeks’ maternity
leave at full pay and paid time off work to attearde-natal appointments.

HUMAN RIGHTS

The notes on the human rights aspects of the Heaftin the Appendix have been
prepared by the Law Officers’ Department and aruited for the information of
States Members. They are not, and should not lea tag, legal advice.
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APPENDIX 1 TO REPORT
BACKGROUND INFORMATION

OTHER JURISDICTIONS

UNITED KINGDOM

(@)

(b)

(©)

(d)

(e)

Ante-natal appointments —A pregnant woman is entitled to take paid time
off work to attend medically recommended ante-naggdpointments,
irrespective of her length of service.

Maternity Leave — Women have the right to 52 weeks’ maternity leave.
Where a woman has worked for her employer for 2ékser more and she
satisfies earnings and eligibility tests, she istled to statutory maternity pay
at 90% of her previous earnings for the first 6 kgegnd 33 weeks at £138.18
per week (or 90% of pay if that is lower). The systof funding statutory
maternity pay in the UK originates from an histokitaternity Fund, which
was funded through increases in employer’s conticha. Employers are able
to recover most of the statutory maternity pay dutting it from their
national insurance contributions. Where a womanoisentitled to statutory
maternity pay, she may be entitled to receive MutierAllowance instead,
which is also paid at £138.18 per week (or 90%vefage weekly earnings if
that is less) for up to 39 weeks.

Paternity Leave — Where employees have 26 weeks' qualifying service,
either one or 2 weeks’ unpaid paternity leave maytdken within the first
8 weeks of the baby’s birth by the father, partecivil partner of the child’'s
mother. Paternity leave is payable at the same aat¢he basic statutory
maternity pay (and Maternity Allowance). Additioraaternity leave and pay
may also be available for a maximum of 26 weekw/éeh 20 weeks after the
child is born and the child’s first birthday. To ajifly for this additional
paternity leave, the child’'s mother must have sthiorking again, and any
relevant payment must have stopped, with at leageeks of the 39 week
payment period remaining. The remaining period e#ve transfers to the
father/partner.

Adoption Leave —An employee who has adopted a child, or who isafree
couple who have jointly adopted a child (via anrappd adoption agency)
has the right to 52 weeks’ leave, subject to a 86kaqualifying period. Only
one of the couple may take the leave and it igHfercouple to decide. Leave
IS payable at the statutory maternity pay rate €138 per week) for 39 weeks.
The partner of the adopter is entitled to patereiaye.

Right to request flexible work —-Employees may make a request if they have
responsibility for the upbringing of a child undege 17, or under 18 if the
child is disabled, and if they have certain resfilities as carers. Employees
must have 26 weeks’ service and requests may cohwanges to times,
duration or location of work. Employers are notigedl to grant requests, but
must follow a detailed procedure to consider aspoad to the request. From
June 2014, the UK Government is extending the tighequest flexible work

to all employees with 26 weeks’ service and repigthe statutory procedure
for considering requests with a duty to considérejuests in a reasonable
manner. Employers will still be able to refuse regfs on business grounds.

States &
of Jers%eiff

Page - 15
P.109/2014



Some employer representative groups in the'’Ui¢e concerned that the
change could increase the risk of discriminatioaings, make it harder for
those more in need of flexible working, and addag@ssary red tape. While
the new procedure (a code of practice and goodipeaguidance) is intended
to be light-touch, businesses will have to learoualihe new administration
and the change introduces some uncertainty.

|sle of Man

A number of rights were introduced by the EmploymAnt 2006 and Regulations
made under that Act in 2007. All rights to leave anpaid, unless the employee has a
contractual entitlement to paid leave. Most empdsyeeceive maternity allowance,
paternity allowance or adoption allowance from Brepartment of Social Care which
Is a maximum of £179.85 per week from April 2014.

(a) Ante-natal appointments —A pregnant woman is entitled to take paid time
off work to attend medically recommended ante-nasgipointments,
irrespective of her length of service.

(b) Maternity Leave — A woman is entitled to take 26 weeks’ unpaid Ordina
Maternity Leave and return to her job after theiquerof leave. A further
26 weeks’ unpaid Additional Maternity Leave is dable to a woman who
has 26 weeks’ service at the 14th week before hpeated week of
childbirth. Maternity Allowance is available for wp 39 weeks.

(©) Paternity Leave —Where employees have 26 weeks’ qualifying service,
either one or 2 weeks’ unpaid paternity leave maytdken within the first
8 weeks of the baby’s birth. Two weeks’ Paternitjofkance is available at
the same weekly rate as Maternity Allowance.

(d) Adoption Leave —An employee who has adopted a child, or who isafree
couple who have jointly adopted a child, has thétrto the equivalent of the
maternity leave period. Only one of the couple ralye the maternity leave
period, and it is for the couple to decide. Tharparof the adopter is entitled
to paternity leaveAdoption allowances are available that are equitaithe
maternity and paternity allowances.

(e) Right to request to flexible working —A right to request to vary working
hours in order to accommodate caring responsislitis available to
employees with 26 weeks’ qualifying service who aaents of children
under 6, parents of disabled children under 18, tande who have defined
caring responsibilities. Employers may justify dusal to adjust working
hours on business grounds. Employers are not abligegrant requests, but
must follow a statutory procedure to consider agpond to the request.

Guernsey

At present, there is no law in Guernsey requiringpleyers to provide maternity
leave. Proposals have been announced and weretesgeacome into force in early
2014, but have been delayed. In 2012, the Stat€3uefnsey approved in principle
the following proposed unpaid periods of leave:

(a) 2 weeks’ compulsory maternity leave for a womaith no qualifying period
of service.

(b) An additional 10 weeks’ basic maternity leavar fa woman, with no
qualifying period of service.

17 \www.bbc.co.uk/news/business-26436131
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(© An additional 14 weeks’ enhanced maternity éefor a woman, subject to at
least 15 months’ service prior to the expected dathildbirth.

(d) 2 weeks’ paternity leave for parents with aiskel5 months’ service, and
(e) equivalent rights for adoptive parents.

Guernsey’s Social Security Department has beerdaskiavestigate a proposal that it
should fund the periods of leave, with the estimidi#.9 million cost per year being
funded by an approximate 0.2% increase in socialrgg contributions, split equally

between the employer and employee. Currently, aamomay claim either 18 weeks’
maternity allowance (£144.90 per week) or a matgrgrant (£362) if she is not

entitled to the allowance.

Under the Sex Discrimination (Employment) (Guerpgeydinance 2005, it is likely
that any less favourable treatment, which hasité cause in pregnancy, will be seen
by the Employment and Discrimination Tribunal asedi sex discrimination because
pregnancy is a gender-specific condition. For eXxama woman might claim sex
discrimination if she has been turned down forkago promotion, has been refused
time off to deal with childcare problem, or has been properly consulted about a
potential redundancy situation due to being abfent the workplace on maternity
leave.

Guernsey’'s employment legislation provides thatsansal is automatically unfair if
the reason for dismissal was that the employeepregnant, or for any other reason
connected with her pregnancy. Selection of a wofoanedundancy as a result of her
pregnancy, or for any other reason connected wijtls ialso automatically unfair.
Despite the lack of statutory maternity leave, iif @mployer refuses to allow a
pregnant woman a reasonable period of time off wtrky may face a claim for
constructive unfair dismissal and sex discriminatio

Other countries and international standards

The reconciliation of work and family life has bew® increasingly important in recent
years across the European Union due to changeslingt demographics, the pattern
and demands of work, the composition of the lalfotze, family structures and the
distribution of caring work between women and men.

The International Labour Organisation (ILO) MatéyrProtection Convention, 2000
(183), which came into force in 2002, recommends shwomarishall be entitled to

a period of maternity leave of not less than 14 wéeksalso states that:Cash
benefits shall be at a level which ensures thattbman can maintain herself and her
child in proper conditions of health and with atsible standardf living.”

The European Union Pregnant Workers Directive (S%EHBC) came into force in
1994. It states thatEmployees areentitled to 14 weeks continuous maternity leave
before and/or after delivery ... The employment sgidlating to the employment
contract must be ensured, including the entitlent@ain adequate allowance.”

According to the ILG?, there has been a gradual improvement in matepnitiection
across the world over time. In 1994, 38% of coestrior which information was
available provided at least 14 weeks of maternétstvé. Among the same set of
countries, 48% provided at least 14 weeks of majeleave in 2009.

18 ‘Maternity at Work — A review of national legisiah — Findings from the ILO Database of
Conditions of Work and Employment Laws’ (2010)
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Across OECIY countries, maternity leave is an average of aral®eveeks. Some
countries provide that short periods of leave ampulsory before and/or after birth.
Almost all OECD countries have public income supgmayments relating to the
taking of maternity leave. Paternity leave is rigitdated by international convention,
but is generally 2 weeks or less across OECD cimsntSome jurisdictions make
provision for the parents to share a total parele@be entitlement (e.g. Australia,
Germany, Iceland, New Zealand, Norway and Swe%?en).

Maternity, paternity and parental rights vary ghkeahowever, other microstates
worldwide make some provision for maternity leaer (example, the Cayman
Islands, Bermuda and Bahrain). Many jurisdiction®vgle different levels of
protection based on length of service and othelifgingy conditions. Leave is often a
combination of paid and unpaid periods; where pe#le is provided this is often
subject to a cap, particularly when the pay is mled through a social security
system. In most countries, pay during statutoryemmatty leave is funded by the State
or health and social insurance schemes, althougie smuntries supplement that by
requiring additional payments from the employerséme countries, parental leave is
paid at basic benefit rates and others at a pexgertf the employee’s full pay.

No evidence was found of an exemption from mategritd paternity rights for small
businesses operating in any other jurisdictiong ffénd in employment laws in other
jurisdictions had been to move away from small hess exemptions. The Forum had
recommended that there should not be a small asi@eemption from any family-
friendly rights that may be introduced. Respongethé Forum’s consultation were
split (even amongst employer respondents) on thestoqun of whether small
businesses should be exempt. Those who supportekeanption generally did so
because they felt that small businesses would o with the added cost. However,
these recommendations would provide primarily udperiods of leave that are set at
a level that should not cause undue harm to sraalhbsses. If small businesses were
to be exempt, any new rights would be ineffectuedig that around three quarters of
local businesses employ less than 6 employees in Jéirsegployees neekkgislative
protection, it should generally be available tonthgrespective ofthe size of an
employer.

SOCIAL SECURITY BENEFITS

Maternity Grant is a lump sum payment which may be paid eitheoreebr following
birth to help with the general cost of having aysakhe current rate is £574.14 which
is payable for each baby (including multiple bijth§o qualify, the mother or her
husband/civil partner must have paid enough cautinhs for at least 3 months at any
time before a set date (either the expected omhdate of childbirth). An equivalent
grant for adoptive parents is also available wharperson has been granted an
adoption order.

Maternity Allowance is a weekly benefit paid to help a mother takeetioff work to
give birth and look after her baby. The full rater pveek is currently £191.38 (the
amount paid is based on the mother's own contobg)i, and can be paid for a
maximum of 18 weeks as compensation for loss afiegs while the woman is not
working. Jersey’s Maternity Allowance is more generous peekvthan the UK
equivalent, but is available for fewer weeks inatofthe UK benefit is paid for
39 weeks at £138.18 per week).

19 For the countries that have signed the Convemtiothe Organisation for Economic
Co-operation and Development, se@w.oecd.org/about/membersandpartners/list-oecd-
member-countries.htm

20 www.oecd.org/social/soc/oecdfamilydatabase.htm
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The woman can choose when the Maternity Allowareréod starts, which may be as
early as 11 weeks before the expected week oflghihg but no later than 6 weeks
before the expected week of childbirth. Where a aorchooses to work, for example,
until one week before the birth, she loses ent#leimto 5 weeks’' benefit. This
criterion was based on medical opinion in the 1990a reasonable time for a woman
to stop working before giving birth. Recent medioginion, however, recommends
that where there are no occupational hazards witgald put the health of the mother
or baby at risk, women should be able to continwekimg up to the birth as they
choose and that healthy women, without pregnaneyptioations, who choose to
continue working late into their pregnancy, shdutdsupported in this.

Maternity Allowance was paid in respect of morenthree-quarters (77%) of the
births in Jersey in 2013 (see Table 1). The averageber of weeks’ Maternity
Allowance paid was 15.6. This suggests that womag be starting their maternity
leave on average 3% weeks before giving birth.

Table 1

2013

Births in Jersey 1,017

Maternity Allowance (MA) awards | 783

Average MA claim duration (days) 109 days

Average MA claim duration (weeks)| 15.6

The Minister intends to propose an amendment tdStieal Security Law (effective

from 1st January 2015) that would allow a womarstart her Maternity Allowance

claim much closer to the date of the birth. Thisksly to slightly increase the States
funding required for maternity allowance, as mommen will claim the full 18 weeks

of benefit.

In 2013, 244 women did not claim maternity allon@an8ome of these women may
not have been entitled to the benefit for varioessons, such as, she does not work
and so does not satisfy the contribution conditicst®e has opted out of paying
contributions®” or she has continued to work (perhaps from honne) maternity
allowance can only be paid where the woman is ruoking.

Income Support is an income-related benefit for Jersey residehtt provides
financial support towards the cost of living, hawgimedical needs and childcare. The
amount of Income Support payments vary accordindgidosehold circumstances,
including, for example, the number of dependenidedin in the household. The value
of the child component is currently £63.98 per we&glaimants who are looking after
a child under age 5 are not required to be workimgactively seeking work.
Assistance with the costs of childcare can be pexlifor parents who are working.

Home Responsibility Protection is available for people staying at home to lookaé
child under the age of 5 who is living with thefrotection is in the form of
contribution credits which protect pension entithary but do not protect entitlement
to incapacity or maternity benefitd&. maximum of 10 years of credits can be awarded
during a person’s working life.

%I Refers to Maternity Allowance claims started irl2@vhere an amount of benefit was paid
under the claim.

2 The option for married women not to pay SocialuBigg contributions was possible only for
marriages that occurred before April 2001.
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DATA AND STATISTICS
Economic activity —Census 2011

The economic activity rate fall adults aged 16 or over has remained stable
over the past 20 years.

The rate for women has increased substantially theerpast 50 years, from
37% in 1961 to 61% in 2011 (which was higher tham ¢conomic activity
rate for women in the UK in 2011 — 57%).

The economic activity rate for men has decreasau 86% in 1961 to 74%
in 2011.

Of the working age population in Jersey (age 16—64 for men and 16e69
women) 82% were economically active.

Over three-quarters (77%) of working age women vemrenomically active
(either working or looking for work), a slightly dgher rate than that recorded
in the 2001 census (76%).

Of those who were economically inactive, 44% ofweamen of working age
and 3% of the men were looking after the home.

Men worked on average 39.7 hours per week and wanmoeked on average
33.6 hours per week.

20% of working women worked part-time compared%e & men.

Economic activity — Jersey Annual Social Survey (J8S)2013

81% of all part-time workers (i.e. working lessnh2b hours per week) were
women.

17% of working women worked part-time, compare8&% of working men.

Men worked on average 40 hours per week and wonwhked on average
33 hours per week.

Families, work and social policy <JJASS 2007

23% of women were looking after their children arat working, compared
to 1% of men.

Three-quarters of parents who were not working nanto return to worlat
some point; 37% within 12 months and 14% within tm& years.

One in ten (10%) parents who were not working dtatieat a reason
preventing them from returning to work was the Isotivat they would be
required to work.

Parents who were looking after their children amd working were asked
what would encourage or enable them to return tckwgooner. Three-fifths
(60%) said that flexible working hours would encye them to return to
work sooner. This was the most popular motivatidentified, followed by

“more opportunities to take unpaid leave” and “lengeriods of unpaid
leave”, which together were identified by 10% ofgds. One in 5 parents
(21%) who weren't working said that nothing woultteurage them to return
to work.

When all parents (working and not working) lookiafter dependent children
were asked what would make work easier for thert, (B2%) said flexible
working, whilst a sixth (16%) said more opportugstito take child-related
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unpaid leave, and another sixth (16%) said thatingtwould make working
easier for them.

Three-fifths of parents (60%) felt it would be “Wedifficult” or “Fairly
difficult” to work the required hours in their jaddter returning to work. When
asked the reasons, two-thirds of these parentstisaidost of childcare, 56%
said finding care for their children, and 48% stiid amount of hours they
would be required to work.

Families, work and social policy — JASS 2008

25% of women were looking after their children amat working, compared
to 5% of men.

Parents who were looking after their children amd working were asked

what would encourage or enable them to return tckveooner. The most
frequently cited response was more affordable chiel, identified by a third

(33%) of parents. 19% of parents said that nothingld encourage or enable
them to return to work sooner, and 18% said flexikbrking hours.

Families, work and social policy — JASS 2013

All parents of children under age 16 were askedtwwuld make working

easier for them or encourage them to return to wGheaper childcare and
flexible work were the 2 top factors, each identifby 28% of parents. Whilst
opportunities to take family-related leave wereniifeed as factors, flexible

working appeared to be of greater importance tgp#rents.

Table 2
Cheaper childcare 28
Flexible work 28
Nothing 21
After-school, breakfast or holiday clubs 9

More opportunities to take child-related unpaid/eea 8

Longer periods of maternity/paternity leave 2

Other 3

Sex discrimination — JASS 2012

A quarter of respondents reported that they had béesriminated against at
least once in the previous 12 months. For one ipegple, the discrimination
was on grounds of gender (5%).

Women were more likely to report having been dimgrated against on
grounds of gender (9%) than men (2%).

The most frequently cited location of the discriation was at work (36% of
respondents) and 23% reported discrimination wipghyang for a job.

States % Page - 21
of Jersey P.109/2014



HISTORY

1993 — Code of good practice +h 1993, the States approved a voluntary code of
good practice for maternity entitlement in employiné.44/1993) which included
recommendations for time off work for ante-natalecanaternity leave, maternity pay,
protection against dismissal and reinstatement afi@ernity leave. The code was
recommended as the basis for employers to folloverwlpreparing terms and
conditions of employment, and employers were eragent to recognise the spirit of
the code.

1995 — Social Security Review In June 1995, a review was undertaken of théaboc
Security scheme in Jersey: ‘Continuity and Chanljeécommented thatsecurity of
jobs is perhaps the greatest concern of expectarthens who wish to continue in
work”. It noted a proposal to introduce maternity payaasontributory maternity
benefit which would be paid at two-thirds of averagarnings subject to a 15 month
qualifying period of employment. The former Committ noted, amongst the
difficulties of such a system, that it would resualthe payment of a larger amount of
benefit for a planned/known interruption in earsingompared with an unplanned
incapacity for work due to sickness or an accident.

1996 — Maternity benefits proposition -Following the review of the social security
system, the States approved a report from the foEmgloyment and Social Security
Committee (“the former Committee”) which includedpalicy on Social Security
maternity benefits (P.132/1996). The report notedduccess of the current maternity
allowance and grant, which is paid in respect obintrths in Jersey. As maternity
allowance is paid at the same rate as the othetrilcotory benefits and pension
(i.e. based on the person’s contribution recotd),former Committee recorded that it
was of the view that it would not be equitabledise the level of maternity allowance
to include an earnings-related component.

1997 — Maternity policy —In November 1997, the States agreed, via an ameamdm
to the 1997 Strategic Policy Review and Action Ptaat a maternity policy should be
introduced throughout the Island to match thatreffeby the States of Jersey to its
employees. At that time, however, there were diifgrschemes for different
employee groups (the schemes were consolidate@id) 1

November 1998 — Fair Play Consultation —The former Committee issued a
consultation paper covering a range of employmegislation issues entitled “Fair
Play in the Workplace”, which was widely circulateshd debated publicly, and
included questions on maternity and family-friengdblicies. Responses included the
following —

*  72% of the respondents supported a legal rightrte off work for ante-natal
care (79% of employees compared with 57% of emp&)ye

e 67% of the respondents supported a legal rightatemity leave and return to
the same or equivalent job (76% of employees coetpawith 47% of
employers).

*  64% of the respondents supported a legal rightatemity pay during part of
the maternity leave (72% of employees compared witho of employers).
Small businesses were concerned that they woulthenable to afford to pay
an employee during maternity leave, as well as fmaya replacement
employee.

*  79% of the respondents supported legal protectyainat unfair dismissal on
maternity grounds (85% of employees compared wif& &f employers).
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2000 — Proposition for Employment Legislation -The outcomes of the Fair Play
consultation resulted in a Proposition to the Std§99/2000, adopted, as amended,
in 2000) which proposed that maternity and familgridly legislation should be
introduced in a second phase of employment le@gslaThere was concern about the
lack of sex discrimination legislation; wherebythgre is no specific protection, some
employers may stop employing women of childbeadgg, or dismiss an employee
when she becomes pregnant. The former Committesmmeended that any family-
friendly policies should be introduced graduallyatlow business time to adapt.

2007 — Employment Forum consultation ~ollowing the completion of Phase 1 of
the employment legislation project, the Forum cdtesu extensively on family-

friendly rights, and detailed responses were reckifrom a large number of
respondents representing a wide range of inteagstsndustries.

2008 — Employment Forum recommendation — The Forum presented its
recommendation to the former Minister for Sociat@#y, Senator P.F. Routier, in

June 2008. Many of those who responded to the ttatisn had indicated that it

would be excessive to introduce the full rangee# fiamily-related rights at the same
time. The Forum recommended that the new rightasldhoe introduced in 2 stages: a
minimum set of rights in Stage 1 and a second statggislation that would increase
the number of weeks’ leav@.

2010 — Minister's response to the recommendation-A response to the

recommendations of the Forum and law drafting utdions were prepared by the
former Minister for Social Security, Senator |.br&, in June 2010. The former
Minister accepted the Forum’'s recommendations tag&1 of the family-friendly

rights, but he also decided that the right to regélexible working should be moved
from the recommended Stage 2 and introduced ineStad@he intention was to give
parents and carers additional flexibility sooneithaut introducing any extra cost to
employers.

**The Forum’s recommendation and Minister’s resp@mseavailable on the website:
www.gov.je/employmentforum
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APPENDIX 2 TO REPORT

Human Rights Notes on the Draft Employment (Amendmat No. 8) (Jersey)
Law 201-

These Notes have been prepared in respect of ta# Bmployment (Amendment
No. 8) (Jersey) Law 201- (“the draft Law”) by thew Officers’ Department. They
summarise the principal human rights issues arisong the contents of the draft Law
and explain why, in the Law Officers’ opinion, theaft Law is compatible with the
European Convention on Human Rights (‘ECHR?”).

These notes are included for the information of States Members. They are not, and
should not be taken as, legal advice.

The only issue of ECHR compatibility that the drafiw raises is with regard to
Article 14 of the ECHR taken in conjunction with tisie 8. These Articles of the
ECHR provide that —

Article 8

“1. Everyone has the right to respect for his ptevand family life, his
home and his correspondence.

2. There shall be no interference by a public arithavith the exercise

of this right except such as is in accordance wihlaw and is necessary in a
democratic society in the interests of nationalusitg, public safety or the
economic well-being of the country, for the prei@mmbf disorder or crime,
for the protection of health or morals, or for theotection of the rights and
freedoms of others.”

Article 14

“The enjoyment of the rights and freedoms set fortfthe] Convention shall
be secured without discrimination on any groundhsas sex, race, colour,
language, religion, political or other opinion, namal or social origin,
association with a national minority, property, thiror other status.”

Article 14 of the ECHR complements the other sutista provisions of the ECHR. It
has no independent existence since it has effésllyda relation to the enjoyment of
the rights and freedoisafeguarded by the ECHR and its Protocols. Foickrl4 to
apply, there need not be a breach of another EG#R, but the facts at issue must
fall within the ambit of another ECHR right.

Further, not every difference in treatment will ambto a violation of Article 14 of

the ECHR. It must be established that other pergors analogous situation enjoy
preferential treatment and that this distinctiondiscriminatory. A difference of

treatment is discriminatory if it has no objectmed reasonable justification; in other
words, if it does not pursue a legitimate aim ond$ proportionate to that aim. The
Contracting States to the ECHR enjoy a certain maof appreciation in assessing
whether, and to what extent, differences in othsewsimilar situations justify a

difference in treatment.

With regard to the subject matter of the draft Léve case law of the European Court
of Human Rights (“ECtHR") draws a distinction be®me on the one hand, maternity
leave and associated benefits afforded to the mathenable her to recover from
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childbirth and breastfeed her baby; and on therpffaental leave and parental leave
allowances that relate to the period thereafter anel intended to enable the
beneficiary to stay at home to look after the infpersonall§”. In relation to the
former, the position of the mother and father i aalogous for obvious biological
reasons and no discrimination contrary to Articledf the ECHR can arise from any
difference in treatment. In relation to the latterhile there may be differences
between a mother and father in their relationship & child, the ECtHR starts from
the premise that both parents are in an analogossign and equally able to look
after the child. Although the ECHR does not giveerio an obligation on States to
provide parental leave, the provision of such leawmes within the scope of Article 8
of the ECHR because it affects the way that fartifly is organised. Therefore, if
there were a difference in treatment between mstlagd fathers with regard to
parental leave, then Article 14 would apply, andviuld be necessary to consider
whether there were an objective and reasonablégasion for the difference.

Article 6 of the draft Law amends the Employmerdr¢gy) Law 2003 (“the 2003
Law”) so as to afford a right to compulsory matgrieave (2 weeks’ duration) and to
ordinary maternity leave (an additional maximum adion of either 6 weeks or
16 weeks depending on length of service). Theddesnénts may only be claimed by
the mother. Separately, Article 6 of the draft Lamends the 2003 Law so that the
father of a child, or spouse or civil partner ofclild’s mother, may in certain
circumstances claim a right to 2 weeks’ parentalde

In view of the duration of the maternity leave dathents afforded by the draft Law,
it is evident that these are for the purpose oblkmg the mother to recover from
childbirth and breastfeed her baby, if she so cb®o3Fhey can properly then be
viewed as a maternity rather than a parental lemiglement. In view of that, any
difference in treatment as between mothers anerfsitith regard to maternity and
parental leave under the draft Law cannot give tisa breach of Article 14 of the
ECHR, since they are not in an analogous positioriew of that, it is not necessary
to consider whether there is an objective and resse justification for any
difference in treatment or the margin of appreoiain order to conclude that the draft
Law is compatible with the ECHR.

24 petrovic v. AustriaApplication No. 20458/92, paragraph 3@&nstantin Markin v Russja
Application No. 30078/06, paragraph 48

States % Page - 25
of Jersey P.109/2014



Explanatory Note

This Law amends the Employment (Jersey) Law 200thabemployees may benefit
from the following additional rights —

(a) the right to require an employer to consideragplication for flexible
working arrangements;

(b) the right to take time off for ante-natal care;

(c) the unconditional right to compulsory paid maity leave of 2 weeks
immediately after giving birth;

(d) the right to ordinary maternity leave (in adtlitto compulsory maternity
leave);

(e) theright to adoption leave;
(f)  the right to take parental leave following thieth or adoption of a child;

(g) the right to be protected from detriment omussal when exercising any
of the rights described in paragraphs (a) to (f).

This Law also makes amendments to the requirenfean @mployer to provide rest
periods to an employee; the notice periods thagraployee must give to his or her
employer when terminating a contract of employmant] the method for calculating
one week’s pay for certain purposes.

Article 1 defines “principal Law”, which is a term used thghout this explanatory
note and this Law, as the Employment (Jersey) LO®82

Article 2 amends Article 10 of the principal Law to provithat a rest period must be

an uninterrupted rest period, where the employesdwt require the employee to be
available to the employer for the purpose of uradémg a work-related action and

does not require the employee to attend the emptoyrkplace or be at or near that
workplace. Where an employee has taken a restdoeticch has been interrupted, the
employer must compensate the employee by makingablea to that employee an

uninterrupted rest period within 14 days beginronghe day that the employee’s rest
period was interrupted in addition to any rest gerio which the employee would

normally be entitled in that 14 day period. Artidle(6) introduces a power for the
States to amend Article 10 by Regulations.

Article 3introduces new Part 3A — flexible working — compigArticles 15A to 15F.

Article 15A(1) sets out the right for a qualifyirgmployee to apply to his or her
employer for a change in his or her terms and ¢mmdi of employment if the change
relates to the hours, times or place the employeeduired to work and if the purpose
of the change is to enable the employee to prowdee for another person.
Article 15A(2) sets out the information that musd biven in an application. An
employee is a qualifying employee if he or shelbeen continuously employed by his
or her employer for a period of not less than 1\tm® on the date that he or she
makes the application. An employee may not makartadr application where he or
she has made an application in the previous 12sont

Article 15B describes the procedure for considerarg application, including the
requirement to hold a meeting to discuss the agiidic with the employee and the
time limits for holding the meeting. The decisiorush usually be made within
6 weeks after the day on which the application sdenand must be in writing.
Article 15B(5) sets out the grounds upon which ppliaation may be refused.
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Article 15C enables an employee to appeal agaissbrhher employer’s decision to
refuse an application, or the terms upon which é&meployer has granted the
application, and sets out the procedural arrangtsvaend time limits within which an
appeal must be decided. By Article 15C(6) the epgxohas the same rights to be
represented as are conferred on an employee untiele A8A of the principal Law
when attending a disciplinary or grievance hearangl the same rights to complain to
a tribunal where his or her employer has faileddmply with Article 78A.

Article 15D provides that, unless the contrary ived, an application under

Article 15A is taken as having been made on thetdayapplication is received by the

employer. It also permits an employer and an engady agree to an extension of any
of the periods referred to in Part 3A, and requigesry notice or agreement given
under Part 3A to be in writing.

Article 15E provides that an employee who makesjaplication under Article 15A
may present a complaint to the Tribunal that hisearemployer has failed in relation
to the application to comply with any requirememtAirticle 15B, 15C or 15D(3), or
that a decision by his or her employer to refuseapplication was based on incorrect
facts, and sets out the procedural requirements apply for presenting such a
complaint.

Article 15F gives the Tribunal power to make anewsrdor reconsideration of the
application and for the employer to pay compenagatiiothe employee of an amount
not exceeding 4 weeks’ pay.

Article 4 amends Article 31 of the principal Law so as toviate that an employee has
the right not to be subjected to any detrimentabyact or failure to act on the part of
his or her employer, on the ground that the em@ayas taking or proposing to take
any action to enforce or secure the benefit ofjatrconferred under Part 3A or 5A of
the principal law. Article 31 is also amended satth does not apply where the
detriment in question amounts to dismissal.

Article 5 amends Article 33 of the principal Law so as toitlithe amount of
compensation payable in respect of an act or ftoiract that subjects an employee to
a detriment to an amount not exceeding 4 weeks' pay

Article 6 introduces new Part 5A into the principal Law, qoising Articles 55A
to 55T in 6 chapters, which contain the new righentioned in paragraphs (b) to (g)
at the beginning of this Explanatory Note.

Chapter 1 of Part 5A (Article 55A) sets out the idi@bns used in Part 5A.
Article 55A(3) also enables the States to amen&égulations any of the definitions
in Article 55A or any of the periods described @rt5A. It also enables the States to
amend Part 5A so as to provide for a right desdriimethis Part to apply with or
without modification to other persons or classepaysons.

Chapter 2 of Part 5A (Articles 55B and 55C) setsasuemployee’s rights in relation
to the taking of time off for ante-natal care. Algi 55B entitles an employee who is
pregnant to be permitted by her employer to takee toff during the employee’s
normal working hours in order to attend an appoerttrfor the purpose of receiving
ante-natal care on the advice of a registered rakgractitioner, registered midwife or
registered nurse. If her employer requests herotsal she must produce for her
employer’s inspection a certificate stating thae temployee is pregnant and an
appointment card or some other document showing ttiea appointment has been
made. (Such documentation is not required in rdspécan employee’s first
appointment.) An employer is not required to peramitemployee to take time off to
attend ante-natal classes to prepare the mothendtirerhood.
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Article 55C provides for an employee who is enditiéo take time off under
Article 55B to be to be paid remuneration by hepkayer for the period of absence at
the appropriate hourly rate, and provides for thethod of calculation of the hourly
rate, which is calculated in accordance with Scleetlas amended by this Law).

Chapter 3 of Part 5A (Articles 55D to 55J) setsamiemployee’s rights in relation to
the taking of maternity leave.

By Article 55D(1) an employer must not permit anpdoyee to work during the

employee’s compulsory maternity leave period. Hoavevan employee who is not
permitted to work under paragraph (1), but who wowrmally have been required to
do so during that period under her contract of eympent is entitled to be paid
remuneration by her employer amounting to 2 wegky at the appropriate hourly
rate. She is also entitled, during the compulsoagemmity leave period, to the benefit
of all of the terms and conditions of employmentichhwould have applied had she
not been absent, and is bound, during that pekigdany obligations arising under
those terms and conditions (subject only to theepttans in Part 5A).

Article 55D(3) sets out the method for calculatthg appropriate weekly rate, which
is calculated in accordance with Schedule 1 (asdaby this Law).

The right to compulsory maternity leave in Arti&8D applies in relation to any
employee, no matter how long she has been employbaér employer.

By Article 55E(1) an employee is entitled to ordinanaternity leave (in addition to
compulsory maternity leave) provided that —

(@) no later than the end of the 15th week befare dxpected week of
childbirth, or, if that is not reasonably practibsbas soon as is
reasonably practicable, she notifies her employdreo pregnancy, the
expected week of childbirth and the date on whible tends her
ordinary maternity leave period to start; and

(b) if requested to do so by her employer, she ywwes for her employer’'s
inspection a certificate from a registered medgzattitioner, a registered
midwife, or a registered nurse stating the expewateek of childbirth.

By Article 55E(2), if the employee is entitled tedmary maternity leave and has
worked for her employer for a period of less thamnionths ending with the
beginning of the expected week of childbirth, sliklve entitled to a total of 6 weeks’
ordinary maternity leave (in addition to 2 weeksihpulsory maternity leave).

By Article 55E(3), if the employee is entitled tedmary maternity leave and has
worked for her employer for a period of 15 monthsnore ending with the beginning
of the expected week of childbirth, she will beitted to a total of 16 weeks’ ordinary
maternity leave (in addition to 2 weeks’ compulsorgternity leave).

Article 55E(4) permits an employee to vary the datevhich she intends her ordinary
maternity leave period to start within specifietdilimits, and Article 55E(5) requires
notices to be given in writing. An employee may specify a date earlier than the
beginning of the 11th week before the expected wdethildbirth except that, in a

case where the employee is entitled to a totalvwééks’ ordinary maternity leave, she
must not specify a date that is earlier than thgirimeng of the 6th week before the
expected week of childbirth.

Article 55E(6) makes it clear that an employee’siteement to ordinary maternity
leave is not be affected by the birth, or expedtieth, of more than one child as a
result of the same pregnancy. (The same appliesddtion to adoption leave, where a
person adopts more than one child, and in relatiggarental leave.)
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Article 55F provides for the commencement of an leyge’s ordinary maternity
leave period and the notice an employer has toagvi® when that leave period ends.
Article 55F(3) enables the States to specify by URs@gpns when an employee’s
ordinary maternity leave period may or must comreeinccircumstances other than
those described in Article 55F or specify when engolsory maternity leave period
must or may be extended. By Article 55F(4) an eygdds ordinary maternity leave
period must be taken for a continuous period fresncommencement and may not
cease earlier than the date that the employee’puaisory leave period commences.

Article 55G provides that an employee who takesnany maternity leave is entitled,
during the period of leave, to the benefit of all tbe terms and conditions of
employment, except terms and conditions about renasion, which would have
applied if she had not been absent, and is bourathipybligations arising under those
terms and conditions, subject only to the excegtionPart 5A. Article 55G(2) makes
it clear that wages, salary or commission for waboke by the employee or any bonus
for achievements of the employee which are attaiblet to any period prior to the
employee beginning her ordinary maternity leaveaiarpayable to her.

Article 55H requires an employee who intends tameto work earlier than the end of
her ordinary maternity leave period to give to kemployer not less than 4 weeks’
notice of the date on which she intends to retArticle 55H sets out the procedures
to be followed if an employee intends to returnwiork earlier than previously
notified.

Article 551 permits an employee to carry out woik fher employer during her
ordinary maternity leave period without bringingr leedinary maternity leave to an
end. Reasonable contact from time to time betweeemployee and her employer
does not constitute work, and such contact doebnag the ordinary maternity leave
period to an end.

By Article 55J an employee who returns to work indiméely after a period of
compulsory maternity leave or ordinary maternitgve is entitled to return to the job
in which she was employed immediately before heeabe. In particular she has the
right to return with her seniority, pension riglatsd similar rights as they would have
been if she had not been absent and on terms amlitioos not less favourable than
those which would have applied if she had not lzdesent.

Chapter 4 of Part 5A (Articles 55K to 55M) sets antemployee’s rights in relation to
the taking of adoption leave. These follow as dioses possible the provisions
relating to the taking of ordinary maternity leave.

By Article 55K an employee is entitled to adoptleave in respect of a child provided
the employee is the child’s adopter; has notiftesl dpproved adoption society that he
or she agrees that the child should be placedhimthor her and has agreed the date of
placement or, in the case of an overseas adoptanreceived an official notification;
and notified his or her employer of his or her imien to take adoption leave. The
notice must specify the date on which the chiléxpected to be placed with him or
her for adoption or, in the case of an overseagtauy the date on which the child is
expected to enter Jersey, and the date on whicbkrtipdoyee has chosen that his or
her period of leave should begin.

Article 55K provides for the giving of notice byelemployee to his or her employer
no more than 7 days after the date on which thdamme receives official notification
of having been matched with the child for the psg®oof adoption or, in the case of
an overseas adoption, no more than 7 days afteerntptoyee receives notice of the
date the child is expected to arrive in Jerseya lcase where it was not reasonably
practicable for the employee to give such notieeph she must do so as soon as is
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reasonably practicable. Where the employer so sguean employee must also
provide his or her employer with evidence of thielimation he or she has supplied to
the employer about the proposed adoption.

By Article 55K(4) an employee who is entitled toogtion leave and who has worked
for his or her employer for a period of less th&onths ending with the date on
which the child is expected to be placed with hinmer for adoption or, in the case of
an overseas adoption, the date on which the chikkpected to enter Jersey, will be
entitled to total of 8 weeks’ adoption leave.

By Article 55K(5) an employee who is entitled taoption leave and who has worked
for his or her employer for a period of 15 montlismwre ending with the date on
which the child is expected to be placed with hinmer for adoption or, in the case of
an overseas adoption, the date on which the chikkpected to enter Jersey, will be
entitled to total of 18 weeks’ adoption leave.

Article 55K(6) permits an employee to vary the dageor she has chosen as the date
on which his or her period of adoption leave wébin.

Article 55L provides that an employee may chooseggin a period of adoption leave

on the date on which the child is placed with hinher for adoption or, in the case of

an overseas adoption, the date on which the citdre Jersey, or he or she may
choose a predetermined date which is no more thatayls before the date on which

the child is expected to be placed with the emmoge in the case of an overseas
adoption, no more than 14 days before the chilexjgsected to enter Jersey, and no
later than the date on which the child is so plamesb enters.

Article 55L provides for the commencement of an kyge’s adoption leave period
and the notice an employer has to give as to when leave period ends. By
Article 55L(6) an employee’s adoption leave permdst be taken for a continuous
period from its commencement.

By Article 55M the rights of an employee that ae¢ cut in Articles 55G, 55H, 55I(1),
(2), (3), (4), (6) and (7) and 55J apply to an eyeé who takes adoption leave in the
same way as if the employee had taken maternitelea

Chapter 5 of Part 5A (Articles 55N to 55Q) sets auemployee’s rights in relation to
the taking of parental leave upon birth or adoption

By Article 55N an employee is entitled to 2 weekspaid parental leave for the
purpose of caring for a child or supporting theldhi mother or adopter if the
employee —

(@) has complied with the notice requirements iniche 55P and, where
applicable, the evidential requirements in thaiclet

(b) is either the father of the child or is marrtedthe civil partner of, or the
partner of, the child’s mother or adopter, but tiw child’'s father or
adopter; and

(c) has, or expects to have responsibility for wpéringing of the child, or
the main responsibility (apart from any respongibibf the mother or
adopter) for the upbringing of the child.

Article 550 sets out when an employee may choosketgin his or her period of
parental leave. By Article 550, in the absencenyf agreement between the employer
and employee, an employee may choose to take weeRs unpaid parental leave to
which he or she is entitled either as 2 separatksigarental leave or 2 consecutive
weeks’ parental leave in respect of a child. Theeq@l leave may only be taken
during the period which begins with the day on whice child is born or adopted and
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ends 8 weeks after that day or, in a case wherehifeeis born or adopted before the
first day of the expected week of its birth or atitap, 8 weeks after that day.

Article 55P(1) requires an employee to give hidher employer notice of his or her
intention to take parental leave in respect of #dciThe notice must specify the
expected week childbirth or adoption, the lengthtled period of leave that the
employee has chosen to take and the date on whechmployee has chosen to begin
his or her leave period or periods. Article 55 srit the procedural requirements for
the giving of notices and the varying of the nddice

Article 55Q states when an employee’s period oépti leave begins.

Chapter 6 of Part 5A (Articles 55R, 55S and 55Tty st supplementary provisions
in respect an employee’s contractual rights to méte leave, adoption leave or
parental leave, the right to make a complaint te Tibunal and the Tribunal's
remedies.

Article 55R makes clear that where an employee nitled to maternity leave,
adoption leave or parental leave under his or betract of employment or otherwise
as well as under Part 5A, the employee may notcesesboth the right under his or
her contract and the right under Part 5A but maytaking the leave, take advantage
of whichever right is, in any particular respebg tore favourable.

Article 55S gives the employee the right to presecdmplaint to the Tribunal that his
or her employer has failed, or threatened to failgomply with any of Part 5A, and
sets the time limits for making any such complalifite States may amend Article 55S
by Regulations.

Article 55T gives the Tribunal power to order thepoyer to pay the whole or any
part of any amount to which the employee is emtitlmder Part 5A and order the
employer to pay compensation to the employee airaount not exceeding 4 weeks’
pay. By Article 55T(2) the States may amend ArtE3d by Regulations.

Article 7 amends Article 56 of the principal Law so as t®eith a missing word. It also
amends the notice period that an employee must lgifere terminating his or her
employment, so that now the notice required to ivergby an employee who has
been continuously employed for one week or mordl sfeanot less than 1 week’s
notice if his or her period of continuous employmisnl week or more but less than
26 weeks; 2 weeks’ notice if his or her period ofitnuous employment is 26 weeks
or more but less than 5 years; and 4 weeks’ ndftibes or her period of continuous
employment is 5 years or more.

Article 8 amends Article 60C of the principal Law so that fle purposes of that

Article (which provides that the amount of redundapayment is to be calculated by
allowing one week’'s pay for each year of employhente week’s pay is to be

calculated in accordance with Schedule 1 but siwllexceed the most recent figure
for the mean average weekly earnings publishedh&\Statistics Unit of the States of
Jersey at least one month before the effective ofatermination (disregarding any
more recent figure published less than a month rbefthe effective date of

termination). The Minister may, by Order, amend #wicle so as to specify the

amount or a different formula for calculating oneek’'s pay for the purposes of that
Article.

Article 9 amends Article 60CA(2) of the principal Law sottharedundancy payment
is to be treated as having been paid (and so baksuous employment) when the
employee was entitled to receive the redundancycpayponent of insolvency benefit
under Article 26C of the Social Security (Jerse@wl1974 relating to his or her
employment.
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Article 10substitutes Article 67 of the principal Law so agptovide that an employee
who is dismissed is to be regarded for the purpo$dRart 7 of the principal Law

(concerning the right not to be unfairly dismissad)unfairly dismissed if the reason
is connected with —

(a) the pregnancy of the employee;
(b) the fact that the employee has given birthdupaed a child;

(c) the fact that the employee took or sought ke tdime off under Part 3A
or Chapter 2, 3, 4 or 5 of Part 5A;

(d) the fact that the employee has not carriedveoatk for her employer
during her maternity leave period or during hisher adoption leave
period, or made contact with his or her employeirduthat period; or

(e) the fact that the employee sought to take ail amself or herself of any
of the benefits of maternity leave, adoption leavgarental leave or the
terms of his or her employment preserved under32art

Article 67 also provides that an employee who snissed shall also be regarded for
the purposes of Part 7 of the principal Law as idgfdismissed if he or she is made

redundant but it can be shown that the circumstmomstituting the redundancy

applied equally to one or more employees in theesantertaking who had positions

similar to that held by the employee and who hae¢ lbeen dismissed by the

employer and it is shown that the reason for whiuh employee was selected for
dismissal was a reason connected with any of theores referred to in paragraph (a),
(b), (c), (d) or (e) above. Article 67 sets outuaimstances when an employee would
not be regarded as unfairly dismissed and it istif@ employer to show that the

provisions in question were satisfied in relationtie complainant. The States may by
Regulations amend the reasons or circumstanceshiohwan employee is to be

regarded as unfairly dismissed.

Article 11 makes a minor correction to Article 77B(4)(b) loé tprincipal Law.

Article 12 adds to Article 104 of the principal Law a power@mend Part 3A by
Regulations. It also gives the States power to a@ntbe Law in respect of the
minimum hours of work that an employee is contradte work per week for certain
purposes.

Article 13 amends Schedule 1 to the principal Law (which dsfia weekly rate of
pay) by adding paragraph 9 so as to provide thathe case of an employee who is
entitled to take time off under Article 55B or rémua to take compulsory maternity
leave under Article 55D, the Schedule is modifiedhat the weekly rate is calculated
by reference to 12 weeks instead of 52 weeks. Pagphd of Schedule 1 is also
substituted so as to make provision for the calmradate applicable where an
employee is taking time off for ante-natal caretaking compulsory maternity leave
and for the calculation of other awards under tiecjpal Law.

Article 14 provides that this Law may be cited as the Emplaym@mendment
No. 8) (Jersey) Law 201- and that it will come ifdoce on such day or days as the
States may by Act appoint.
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Draft Employment (Amendment No. 8) (Jersey) Law-201 Article 1

Jersey

DRAFT EMPLOYMENT (AMENDMENT No. 8)
(JERSEY) LAW 201-

A LAW to amend further the Employment (Jersey) Law 2003

Adopted by the States [date to be inserted]
Sanctioned by Order of Her Majesty in Council [dedde inserted]
Registered by the Royal Court [date to be inserted]

THE STATES, subject to the sanction of Her Most Excellent &4ay in
Council, have adopted the following Law —

1 Interpretation
In this Law the “principal Law” means the Employmébersey) Law 2003

2 Article 10 amended
In Article 10 of the principal Law —
(a)  After paragraph (2) there shall be inserteddiewing paragraphs —

“(2A) For the purposes of paragraphs (1) and (2gsa period shall be an
uninterrupted rest period if the employer —

(@) does not require the employee to be availablethie
employer for the purpose of undertaking a worktszla
action; and

(b) does not require the employee to attend thelmmps
workplace or be at or near that workplace.

(2B) Where an employee has taken a rest period hwhias been
interrupted, the employer shall compensate the @yepl by
making available to that employee an uninterrupésd day within
14 days beginning on the day that the employeess day was
interrupted, in addition to any rest day to whitte temployee
would normally be entitled in that 14 day periocid

(b) for paragraph (6) there shall be substitutedfdtiowing paragraph —
“(6) The States may amend this Article by Regulaib.
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Article 3

Draft Employment (Amendment No. 8) (Jgfskaw 201-

3 New Part 3A inserted
After Part 3 of the principal Law there shall bedrted the following Part —

“PART 3A
FLEXIBLE WORKING

15A Entitlement to request change in the terms andonditions of
employment

(1)

(2)

®3)

(4)

®)

A qualifying employee may apply to his or henmoyer for a
change in his or her terms and conditions of empkmt if the
change relates to —

(@) the hours the employee is required to work;
(b) the times when the employee is required to ywork
(c) the place where the employee is required tdkwor

and the reason for the change is to enable theogmglto provide
care for another person.

An application under this Article must —
(a) state thatit is such an application;

(b) specify the change applied for and the datevbith it is
proposed the change should become effective;

(c) state whether the employee will be employedhgyperson
in respect of whom he or she will provide carerexeive
any remuneration in return for providing care te therson;
and

(d) state the reason for making the application.

For the purpose of this Part ‘remuneration’ludes any payment
or reward for services rendered except a paymedera benefit

granted to the employee under the Social Securdgrséy)

Law 1974 or Income Support (Jersey) Law 2007

For the purposes of this Article —

(@) an employee is a qualifying employee if he lug has been
continuously employed by his or her employer fqreaiod
of not less than 15 months on the date that hdv@msakes
the application; and

(b) the provisions of Article 57 shall not applydomputing the
period of employment and instead the period of egpent
shall be computed in accordance with Article 60B48) if
computing the period of employment for the purpate
determining whether a person has a right to a ey
payment.

An employee may not make a further applicationder
paragraph (1) where he or she has made such acajgui in the
previous 12 months.

Page - 36

Y=
States &

P.109/2014 of Jersey



Draft Employment (Amendment No. 8) (Jersey) Law-201 Article 3

‘ 15B Employer’s duties in relation to application urder Article 15A

(1) Subject to paragraphs (2) and (6), an emplagerwhom an
application under Article 15A is made —

(@) shall hold a meeting, at a time convenienth® e¢mployer
and employee, to discuss the application with thnpleyee
within 28 days after the day on which the applmatis
made;

(b) may agree the change in the terms or conditapmied for
under Article 15A or agree different terms and ¢tods of
the employee’s employment to those applied for; and

(c) shall give the employee notice of his or hetisien on the
application within 6 weeks after the day on whidhe t
application is made.

(2) Paragrapkl) does not apply where the employer agrees to the
application and gives notice of his or her decigmithe employee
within 28 days after the day on which the applmais made.

(3) Where the employer’s decision is to agree ¢hange in the terms
and conditions of the employee’s employment, th&caoshall
specify the agreed change and state the date ahwé change is
to take effect.

(4) Where the employer's decision is to refuse #pplication the
notice shall —

(@) state which of the grounds for refusal spedifi
paragraph (5) are considered by the employer ttyapp

(b) contain a sufficient explanation as to why thagounds
apply in relation to the application; and

(c) set out the appeal procedure for which prouwisgomade in
Article 15C.

(5) An employer may only refuse an application madeder
Article 15A if he or she considers that any of tfalowing
grounds are satisfied —

(@) the granting of the application would creatdwaden of
additional costs;

(b) the application would have a detrimental effect the
employer’s ability to meet customer demand,;

(c) the employer would be unable to re-organizekwarmong
existing staff or recruit additional staff;

(d) the granting of the application would have dridental
effect on the quality or performance of the empitye
business;

(e) there would be insufficient work for the empdeyto do
during the periods the employee proposes to work;

() the granting of the application would have drideental
effect on the employer’s planned staffing changes;
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() the employee receives, or would receive, remation for
the care that he or she provides, or would provimeare for
another person.

(6) Where the individual who would ordinarily coder an application
is absent from work on the day on which the appticais made,
the periods referred to in paragraphs (1) and (2all snot
commence until the day on which the individual nesuto work, or
28 days after the day on which the application @&ley whichever
is the sooner.

15C Appeal against employer’s decision

(1) An employee is entitled to appeal against e employer’s
decision to refuse an application under Article 1A the terms
upon which the employer has granted the applicatigngiving
notice of appeal to the employer within 14 day®rathe day on
which notice of the decision is given, setting the grounds of
appeal.

(2) Subject to paragraphs (3) and (5), within 1yisdaafter the
employee’s notice under paragraph (1) is givengethployer shall
hold a meeting with the employee, at a time coremnio the
employer and employee and any person represetigngmployee,
to discuss the appeal.

(3) Paragraph (2) does not apply where, within dysdafter the day
on which notice under paragraph (1) is given, tneleyer —

(@) upholds the appeal; and

(b) notifies the employee in writing of his or hdecision,
specifying any change in the terms and conditiohshe
employee’s employment agreed to and stating the fuain
which the change in the terms and conditions of the
employee’s employment is to take effect.

(4) Where a meeting is held to discuss the appealemployer shall
notify the employee of his or her decision on tippeal within
14 days after the day of the meeting.

(5) Where the individual who would ordinarily coder the appeal is
absent from work on the day on which the noticeappeal is
given, the period referred to in paragraph (2) Ishal commence
until the day the individual returns to work, or @8ys after the day
on which the notice of appeal is given, whichegahi sooner.

(6) The rights conferred by Article 78A and 78B Bpjm respect of
any meeting held under paragraph (2) as they deespect of
disciplinary and grievance hearings.

15D Applications, notices and appeals under Part 3A

(1) Unless the contrary is proved, an applicatiodar Article 15A is
taken as having been made on the day the apphcegiceceived
by the employer.

Page - 38 S%ateS%
P.109/2014 of Jersey



Draft Employment (Amendment No. 8) (Jersey) Law-201 Article 3

(2) An employer and an employee may agree to amnsidn of any of
the periods referred to in this Part.

(3) Every notice or agreement given under this Slzaitl be in writing.

15E Complaints to Tribunal

(1) An employee who makes an application undercharti5A may
present a complaint to the Tribunal —

(@) that his or her employer has failed in relatitm the
application to comply with any requirement in Altid5B,
15C or 15D(3); or

(b) that a decision by his or her employer to refubke
application was based on incorrect facts.

(2) No complaint under this Article may be mader@spect of an
application which has been disposed of by agreemamt
withdrawn.

(3) In the case of an application which has nomnbesposed of by
agreement or withdrawn, no complaint under thischetmay be
made unless or until the employer —

(@) notifies the employee of a decision under Agtt5C(3)(b)
to reject the application on appeal; or

(b) breaches any of the requirements of Articlé3(1p 15C
or 15D(3).

(4) The Tribunal shall not consider a complaint emdhis Article
unless the complaint is presented —

(a) before the end of the period of 8 weeks begmnvith the
relevant date; or

(b) within such further period as the Tribunal ddess
reasonable in a case where the Tribunal is satishat it
was not reasonably practicable for the complaintb®
presented before the end of that period of 8 weeks.

(5) In paragraph (4)(a), the reference to the ealedate is —

(@) inthe case of a complaint under paragrapta)3)¢ the date
on which the employee is notified of the decision the
appeal; and

(b) in the case of a complaint under paragraptb)3)¢ the date
on which the breach concerned was committed.

15F Remedies

Where the Tribunal finds a complaint presented urdécle 15E well-
founded it shall make a declaration to that eféaat may —

(@) make an order for reconsideration of the appba; and

(b) order the employer to pay compensation to tmpleyee of an
amount not exceeding 4 weeks’ pay.”.
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4 Article 31 amended
In Article 31 of the principal Law—
(@) in paragraph (3)(a), the word “and” shall beletl and after
paragraph (3)(b) there shall be added the followsung-paragraph —

“(c) any right conferred under Part 3A or 5A, amdparticular
any right connected with —

() the pregnancy of the employee,
(i)  the birth or adoption of a child,

(i) a change in the hours, times or place of wark an
application to make such a change, under Part 3A,

(iv) the taking of time off, or the seeking of tinuf,
under Chapter 2, 3, 4 or 5 of Part 5A,

(v) the employee not carrying out work for her eoyglr
during her maternity leave period or during hisher
adoption leave period, or making contact with his o
her employer during such period, or

(vi) the employee seeking to take or avail himsedf
herself of any of the benefits of maternity leave,
adoption leave or parental leave or the terms ®bhi
her employment preserved under Part 5A.7;

(b) after paragraph (3) there shall be added thawimg paragraph —

“(4) This Article shall not apply where the detrimbein question
amounts to dismissal.”.

5 Article 33 amended

In Article 33(1)(b) after the word “complainant” éte shall be inserted the
words “of an amount not exceeding 4 weeks’ paysuah amount as may be
prescribed,”.

6 New Part 5A inserted
After Part 5 of the principal Law there shall beerted the following Part —
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“PART 5A
MATERNITY, ADOPTION AND PARENTAL RIGHTS

CHAPTER 1

INTERPRETATION

55A Interpretation for the purposes of Part 5A
(1) For the purposes of this Part —

‘adopter’, in relation to a child, means a persomovwhas been
matched with the child for adoption, or, in a cageere 2 people
have been matched jointly, whichever of them hastetl to be the
child’s adopter for the purposes of this Part;

‘approved adoption society’ has the meaning giveiticle 1 of
the Adoption (Jersey) Law 1961

‘child’ means a person under the age of 18;

‘childbirth’ means the birth of a living child oh¢ birth of a child,
whether living or dead, after 24 weeks of pregnancy

‘compulsory maternity leave period’ means the pkiid 2 weeks
beginning with the day on which childbirth by thamployee
occurs and ‘compulsory maternity leave’ is the &taken by that
employee during that period;

‘expected week of childbirth’ means the week, beigig with
midnight between Saturday and Sunday, in whicls iexpected
that childbirth will occur;

‘official notification’ means written notificationjssued by the
Minister for Health and Social Services, that hesloe is prepared
to issue a certificate to the overseas authoritycemed with the
adoption of the child, or has issued a certificate has sent it to
that authority, confirming, in either case, that t#dopter is eligible
to adopt and has been approved as being a susdbjdive parent;

‘ordinary maternity leave’ shall be construed irc@cance with
Article 55E;

‘ordinary maternity leave period’ shall be consttue accordance
with Article 55F;

‘overseas adoption’ means the adoption of a chilb venters
Jersey in connection with or for the purpose ofpgidm which
does not involve the placement of the child for @abm under
Jersey law;

‘parental responsibility’ has the meaning givenAnicle 1 of the
Children (Jersey) Law 2062
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(2)

®3)

‘partner’, in relation to a child’s mother or adeptmeans a person
(whether of a different sex or the same sex) whesliwith the
mother or adopter and the child in an enduring fanglationship
but is not the mother’'s or adopter's parent, gramept, sister,
brother, aunt or uncle;

‘registered medical practitioner’ has the same rimgpas given in
the Medical Practitioners (Registration) (Jerseg)vl1960;

‘registered midwife’ means a person registered asdavife under
the Health Care (Registration) (Jersey) Law 1995

‘registered nurse’ means a person registered uhddrealth Care
(Registration) (Jersey) Law 1995 as a nurse;

‘week of childbirth’ means the week, beginning withidnight
between Saturday and Sunday, in which childbirtuos:

For the purposes of this Part, the provisidnarticle 57 shall not
apply in computing a period of employment and iadta period of
employment shall be computed in accordance withcler60B(2)
as if computing the period of employment for therpmse of
determining whether a person has a right to a alury payment.

The States may by Regulations —
(@) amend paragraph (1);
(b) amend any period referred to in this Part; or

(c) amend this Part to provide for a right desatibe this Part
to apply with or without modification to other pers or
classes of persons.

CHAPTER 2

ANTE-NATAL CARE

55B Right to time off for ante-natal care

(1)

)

An employee who —

(@) is pregnant; and

(b) on the advice of a registered medical practéio registered
midwife or registered nurse, has made an appoirttrtgen

attend at any place for the purpose of receiving-aatal
care,

is entitled to be permitted by her employer to tdkee off during
the employee’s normal working hours in order todaaher to
keep the appointment.

An employee is not entitled to take time offden this Article to
keep an appointment unless, if her employer reguestto do so,
she produces for her employer’s inspection —
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®3)

(4)

®)

(@) a certificate from a registered medical pramtir,
registered midwife or registered nurse stating tha
employee is pregnant; and

(b) an appointment card or some other document isigothat
the appointment has been made.

Paragraph (2) does not apply where the emplemointment is
the first appointment during her pregnancy for whghe seeks
permission to take time off in accordance with geagh (1).

For the purposes of this Article the normal king hours of an
employee shall be taken to be any time when, inr@ence with
her contract of employment, the employee is noymatuired to
work.

In this Article ante-natal care does not in€whte-natal classes to
prepare the mother for motherhood.

55C Right to remuneration during time off to receiwe ante-natal care

(1)

(2)

®3)

(4)

®)

An employee who is entitled to take time offden Article 55B is
entitled to be paid remuneration by her employertlie period of
absence at the appropriate hourly rate, whetheobher employer
has permitted her to take the time off.

The appropriate hourly rate, in relation to employee, is the
amount of one week's pay, calculated in accordamgth
Schedule 1, divided by the number of working hanra week for
that employee when employed under the contractgdl@/ment
in force when the employee takes the time off.

Where the number of working hours differs framek to week or
over a longer period, the amount of one week's =ngll be
divided instead by the average number of workinguro
calculated by dividing by 12 the total number of ttamployee’s
working hours during the period of 12 weeks endiith the last
complete week before the employee takes the tife of

The right to any amount under paragraph (1)sduat affect any
right of an employee in relation to remunerationdem that
person’s contract of employment.

Any remuneration paid to an employee under tmmtract of
employment in respect of a period of time off undeticle 55B
goes towards discharging any liability of the emploto pay
remuneration under paragraph (1) in respect of pleaiod; and,
conversely, any payment of remuneration under papdg(1) in
respect of a period goes towards discharging ajility of the
employer to pay remuneration under the employeeigract of
employment in respect of that period.
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CHAPTER 3

MATERNITY LEAVE

55D Compulsory maternity leave

(1)

)

®3)

(4)

©®)

An employer shall not permit an employee to kvduring the
employee’s compulsory maternity leave period.

An employee who is not permitted to work ungearagraph (1),
but who would normally have been required to dalsdng that
period under her contract of employment —

(@) is entitled to be paid remuneration by her ey
amounting to 2 weeks’ pay at the appropriate weeky,

(b) s entitled, during the compulsory maternitgie period, to
the benefit of all of the terms and conditions wipboyment
which would have applied if she had not been absewt

(c) is bound, during that period, by any obligas@mising under
those terms and conditions, subject only to thegtians in
this Part.

The appropriate weekly rate, in relation toeamployee to whom
paragraph (1) applies is the amount of one weeds palculated
in accordance with Schedule 1.

Any remuneration paid to an employee under tmmtract of
employment in respect of a compulsory maternitywéeperiod
under paragraph (2) goes towards discharging atfylity of the
employer to pay remuneration under paragraph (2espect of
that period; and, conversely, any payment of rematieen under
paragraph (2) in respect of such a period goesrtsadischarging
any liability of the employer to pay remuneratiomder the
employee’s contract of employment in respect of fesiod.

Any remuneration to be paid by an employerrt@mployee under
paragraph (2) shall be reduced by any amount tletetployee
receives by way of short term incapacity allowangeder
Article 15 of the Social Security (Jersey) Law 1974r any
maternity allowance under Article 22 of that Law, réspect of the
compulsory maternity leave period.

55E Entitlement to ordinary maternity leave

(1)

An employee is entitled to ordinary materngave (in addition to
compulsory maternity leave) provided that she Basisthe
following conditions —

(@) no later than the end of the 15th week befamrexpected
week of childbirth, or, if that is not reasonablsagticable,
as soon as is reasonably practicable, she notties
employer of —

(i)  her pregnancy,
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(2)

®3)

(4)

()

(i) the expected week of childbirth, and

(i) the date on which she intends her ordinarytemaity
leave period to start,

and

(b) if requested to do so by her employer, she ywes for her
employer’s inspection a certificate from —

() aregistered medical practitioner,
(i) aregistered midwife, or
(i) a registered nurse,

stating the expected week of childbirth.

An employee who —
(@) s entitled to ordinary maternity leave; and

(b) has worked for her employer for a period ofsldhan
15 months ending with the beginning of the expeesteek
of childbirth,

shall be entitled to a total of 6 weeks’ ordinargternity leave (in
addition to 2 weeks’ compulsory maternity leave).

An employee who —
(@) s entitled to ordinary maternity leave; and

(b) has worked for her employer for a period ofri@nths or
more ending with the beginning of the expected wetk
childbirth,

shall be entitled to a total of 16 weeks’ ordinargternity leave (in
addition to 2 weeks’ compulsory maternity leave).

An employee who has notified her employer under
paragraph (1)(a)(iii) of the date on which she e her ordinary
maternity leave period to start may subsequently vhat date,
provided that she notifies her employer of the gesat least —

(@) 28 days before the date on which she originatgnded her
ordinary maternity leave to start; or

(b) 28 days before the new date,

whichever is the earlier, or, if that is not reasaly practicable, as
soon as is reasonably practicable.

Notification under paragraph (1)(a)(iii) or 4)
(@) shall be given in writing;

(b) shall not specify a date earlier than the baigm of the
11th week before the expected week of childbirtid a

(c) in acase where the employee is entitled ta of 6 weeks
ordinary maternity leave, shall not specify a ddtat is
earlier than the beginning of the 6th week befdne t
expected week of childbirth.
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55F

(6)

An employee’s entitlement to leave under thiticke shall not be
affected by the birth, or expected birth, of mdrart one child as a
result of the same pregnancy.

Commencement of ordinary maternity leave

(1)

(2)

®3)

(4)

©®)

(6)

(7)

An employee’s ordinary maternity leave peribdlscommence —

(@) with the day which she notifies to her employer
accordance with Article 55E, as the day on whicle sh
intends her ordinary maternity leave period totstar

(b) if by virtue of the provision for change in tharticle she
has notified more than one such day, the last day s
notifies.

Where the employee’s ordinary maternity leaegiqu has not
commenced by virtue of paragraph (1) when chiltbirtcurs, her
ordinary maternity leave period commences on thg dhich

follows the end of her compulsory maternity leaeeiqd.

The States may by Regulations —

(@) specify when an employee’s ordinary materregve period
may or must commence in circumstances other thaseth
described in paragraphs (1) and (2); or

(b) specify when a compulsory maternity leave pkemaust or
may be extended.

An employee’s ordinary maternity leave period —

(@) must be taken for a continuous period (excesioi far as it
may be broken by the taking of compulsory materigaye)
from its commencement; and

(b) may not cease earlier than the date that thployee’s
compulsory leave period commences.

Where the employee’'s employment terminates r afthe
commencement of the ordinary maternity leave pehbotbefore
the time when (apart from this paragraph) thatqokervould end,
the ordinary maternity leave period ends at theetiof the
termination of the employment.

An employer who is notified under any provisiminArticle 55E of
the day on which an employee’s ordinary materretyve period
will commence or has commenced shall notify the legge of the
day on which her ordinary maternity leave periodllsénd.

The notification provided for in paragraph @all be given to the

employee —

(@) where the employer is notified under Articldepb), within
28 days of the date on which her employer receitred
notification, and where the employee has notifide t
employer under Article 55E(4), within 28 days ok tlast
date the employee notifies;
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(b) where the employer is notified under paragri@)hwithin
28 days of the date on which the employee’s conapyls
maternity leave period commenced.

(8) An employee may be absent from work at any toloneing her
ordinary maternity leave period.

‘ 55G Application of terms and conditions during ordnary maternity leave

(1) An employee who takes ordinary maternity leave

(@) is entitled, during the period of leave, to bemefit of all of
the terms and conditions of employment, except $eanmd
conditions about remuneration, which would haveliegpf
she had not been absent; and

(b) is bound, during that period, by any obligas@mising under
those terms and conditions, subject only to thegtians in
this Part.

(2) For the purposes of paragraph (1) —
(@ sums which would normally be payable to an eygs® by
way of wages or salary which are attributable tpeaod

during which the employee was on ordinary materi@ave
are to be treated as remuneration; and

(b) any wages, salary or commission for work dowyethe
employee, or any bonus for achievements of the @yapl
which are attributable to any period prior to thaptoyee
beginning her ordinary maternity leave are notedreated
as remuneration.

55H Requirement to notify intention to return during ordinary maternity
leave period

(1) An employee who intends to return to work earthan the end of
her ordinary maternity leave period shall give & bmployer not
less than 4 weeks’ notice of the date on whichirstemds to return.

(2) If an employee attempts to return to work earthan the end of
her ordinary maternity leave period without comptyi with
paragraph (1), her employer is entitled to postpoerereturn to a
date such as will secure, subject to paragrapht&)the employer
has 4 weeks’ notice of her return.

(3) An employee who complies with her obligationsparagraph (1)
or whose employer has postponed her return in itlcerostances
described in paragraph (2), and who then decidesetiarn to
work —

(@) earlier than the original return date, musedmer employer
not less than 4 weeks’ notice of the date on wisioé now
intends to return;
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55I

(4)

®)

(6)

(7)

(b) later than the original return date, must giag employer
not less than 4 weeks’ notice ending with the adgreturn
date.

In paragraph (3) the ‘original return date’ medhe date which the
employee notified to her employer as the date oféieirn to work
under paragraph (1), or the date to which her metvas postponed
by her employer under paragraph (2).

An employer is not entitled under paragrapht()postpone an
employee’s return to work to a date after the ehthe ordinary
maternity leave period.

If an employee whose return to work has beesigomed under
paragraph (2) has been notified that she is nottiorn to work
before the date to which her return was postpotiedemployer is
under no contractual obligation to pay her remu@rauntil the
date to which her return was postponed if she metuo work
before that date.

This Article does not apply in a case where eéhgloyer did not
notify the employee in accordance with Article 56F¢f the date
on which her ordinary maternity leave period woeitd.

Work during ordinary maternity leave period

(1)

(2)

®3)

(4)

®)

(6)

(7)

Subject to paragraph (5), an employee may aautywork for her
employer during her ordinary maternity leave periaithout
bringing her ordinary maternity leave to an end.

For the purposes of this Article, any work @adrout on any day
shall constitute a day’s work.

Subject to paragraph (4), for the purposeshid Article, work
means any work done under the contract of employed may
include training or any activity undertaken for tparposes of
keeping in touch with the workplace.

Reasonable contact from time to time betweeremployee and
her employer which either party is entitled to madkéring a
compulsory maternity leave period or ordinary nwitgrleave
period (for example to discuss an employee’s retimmork) —

(@) shall not constitute work; and
(b)  shall not bring that period to an end.

Paragraph (1) shall not permit any work to beried out by the
employee at any time from childbirth to the endtlod period of
2 weeks commencing with the day on which childbiticurs.

This Article does not confer any right on anpéoyer to require
that any work be carried out during the employeefdinary
maternity leave period.

Any days’ work carried out under this Articleasl not have the
effect of extending the total duration of the osdin maternity
leave period.
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55J Right to return after maternity leave

(1) An employee who returns to work immediatelyeafa period of
compulsory maternity leave or ordinary maternitgve is entitled
to return to the job in which she was employed idiately before
her absence.

(2) An employee’s right to return is a right tounet —

(@) with her seniority, pension rights and simileghts as they
would have been if she had not been absent; and

(b) onterms and conditions not less favourabla thase which
would have applied if she had not been absent.

CHAPTER 4
ADOPTION LEAVE

55K Entitlement to adoption leave

(1) An employee is entitled to adoption leave ispect of a child
provided the employee —

(@) is the child’s adopter; and

(b) has either notified the approved adoption sgdieat he or
she agrees that the child should be placed with diirher
and has agreed the date of placement or, in the afaan
overseas adoption, has received an official natioe; and

(c) has given his or her employer notice of hider intention
to take adoption leave in respect of a child, dpeg —

()  the date on which the child is expected to kecgd
with him or her for adoption or, in the case of an
overseas adoption, the date on which the child is
expected to enter Jersey, and

(i) the date on which the employee has chosenhisabr
her period of leave should begin.

(2) The notice provided for in paragraph (1)(c) mibs given to the
employer —

(@) no more than 7 days after the date on whichethployee
receives official notification of having been matdhwith
the child for the purposes of adoption or, in thasecof an
overseas adoption, no more than 7 days after theogae
receives notice of the date the child is expectecriter
Jersey; or

(b) in a case where it was not reasonably pradécédr the
employee to give notice in accordance with sub-
paragraph (a), as soon as is reasonably practicable
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®3)

(4)

®)

(6)

(7)

(8)
9)

Where the employer so requests, an employeée atsis provide
his or her employer with evidence of the informatiwtified to his
or her employee under paragraph (1)(c)(i).

An employee who —
(@) s entitled to adoption leave; and

(b) has worked for his or her employer for a perddess than
15 months ending with the date on which the chiéd i
expected to be placed with him or her for adoptgnn the
case of an overseas adoption, the date on whichhife is
expected to enter Jersey,

shall be entitled to total of 8 weeks’ adoptionviea

An employee who —
(@) s entitled to adoption leave; and

(b) has worked for his or her employer for a periofi
15 months or more ending with the date on whichcthitd
is expected to be placed with him or her for adoptr, in
the case of an overseas adoption, the date on ilecthild
is expected to enter Jersey,

shall be entitled to total of 18 weeks’ adopticaMe.

An employee who has given notice under pardgfajc) may
vary the date he or she has chosen as the datéioh his or her
period of leave will begin, subject to paragraphdrid provided
that the employee gives his or her employer natfdee change —

(&) where the change is to provide for the emplsyperiod of
leave to begin on the date on which the child &@t with
him or her for adoption or, in the case of an osass
adoption, the date on which the child will enterség, at
least 28 days before the date specified in hisesrrotice
under paragraph (1) as the date on which the cisild
expected to be placed with him or her or expectednter
Jersey, as the case may be;

(b)  where the change is to provide for the emplsyperiod of
leave to begin on a predetermined date (or a difter
predetermined date), at least 28 days before Htat d

or, if it is not reasonably practicable to give thetice 28 days
before whichever date is relevant, as soon as asorably
practicable.

In a case where paragraph (6) applies, an gmplmay only vary
the date which he or she has chosen as the dathioh his or her
period of leave will begin by substituting a diet predetermined
date.

Notice under paragraph (1) or (6) shall be giwewriting.

An employee’s entitlement to leave under thiticke shall not be
affected by the placement for adoption of more thaa child as
part of the same arrangement or, in the case obwaiseas
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adoption, by more than one child being adoptedazisqf the same
arrangement.

55L Commencement of adoption leave

| (1) Anemployee may choose to begin a period optado leave on —

(@) the date on which the child is placed with temher for
adoption or, in the case of an overseas adoptiendate on
which the child enters Jersey; or

(b) a predetermined date, specified in a notice eund
Article 55K, which is —

() no more than 14 days before the date on whieh t
child is expected to be placed with the employee, o

(i) in the case of an overseas adoption, no mben t
14 days before the child is expected to enter yerse

and no later than the date the child is so placew @nters.

(2) Except in the case referred to in paragraph &B) employee’s
adoption leave period begins on the date specifielis or her
notice under Article 55K(1)(c), or, where he or $tees varied his
or her choice of date under Article 55K(6), on tfate specified in
his or her notice under that provision (or the &sth date if he or
she has varied his or her choice more than once).

(3) Inacase where —

(@) the employee has chosen to begin his or hgrtiatioleave
period on the date on which the child is placedwiim or
her or the date that the child enters Jersey, @sdbe may
be; and

(b)  he or she is at work on that date,

the employee’s adoption leave period begins ordtheafter that
date.

(4)  An employer who is given notice under Articlekg1) or (6) of the
date on which an employee has chosen that his oadaption
leave period should begin shall notify the employesthin
28 days of his or her receipt of the notice, ofdage on which the
adoption leave period to which the employee wilebétled ends.

(5) The notification provided for in paragraph &hall be given to the
employee —
(@) where the employer is given notice under AstiebK(1)(c),
within 28 days of the date on which he or she regkithat
notice; and

(b) if, by virtue of Article 55K the employee hastified more
than one such date, within 28 days of the last daée
employee notifies.

(6) An employee’s adoption leave period must beenakor a
continuous period from its commencement.
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(7)

(8)

Where the employee’'s employment terminates r aftee

commencement of the adoption leave period but betioe time
when (apart from this paragraph) that period warnd, the period
ends at the time of the termination of the emplayime

An employee may be absent from work at any tihagng his or
her adoption leave period.

55M Arrangements during adoption leave

Articles 55G, 55H, 55I(1), (2), (3), (4), (6) and) @nd 55J shall apply to
an employee who takes adoption leave in the samg ag if the
employee had taken ordinary maternity leave.

CHAPTER 5

PARENTAL LEAVE UPON BIRTH OR ADOPTION

55N Entitlement to parental leave upon birth or adgtion

(1)

| @

®3)

(4)

An employee is entitled to a total of 2 weekspaid parental leave
for the purpose of caring for a child or supportithge child’s
mother or adopter if the employee —

(a) satisfies the conditions specified in paragri@)hand

(b) has complied with the notice requirements iriche 55P
and, where applicable, the evidential requirememtshat
Article.

The conditions referred to in paragraph (1)thed the employee —
(@) s either —
(i) the father of the child, or

(i)  married to, the civil partner of, or the pagtnof, the
child’s mother or adopter, but not the child’s fatlor
adopter; and

(b) has, or expects to have responsibility for tipbringing of
the child, or the main responsibility (apart frormya
responsibility of the mother or adopter) for théripging of
the child.

An employee shall be treated as having satistie condition in
paragraph (2)(a)(ii) if the employee would havassiad it but for
the fact that the child’s mother or adopter hasldie

An employee shall be treated as having satistie condition in
paragraph (2)(b) if the employee would have satisit but for the
fact that the child was stillborn after 24 weekgpofgnancy or has
died.
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(5) An employee’s entitlement to parental leave asnthis Article
shall not be affected by the birth, or expectedhbiof more than
one child as a result of the same pregnancy.

(6) An employee’s entitlement to parental leave asnthis Article
shall not be affected by the placement for adoptibmore than
one child as part of the same arrangement or, énctise of an
overseas adoption, by more than one child beingtadoby the
same arrangement.

550 Options in respect of parental leave upon birttor adoption

(1) In the absence of any relevant agreement betile® employer
and employee, an employee may choose to take thueeks’
unpaid parental leave to which he or she is edtitiender
Article 55N either as 2 separate weeks leave obrdecutive
weeks’ leave in respect of a child.

(2) The parental leave may only be taken during ghgod which
begins with the day on which the child is born dacpd for
adoption, or in the case of an overseas adoptiengate on which
the child enters Jersey, and ends —

(a) except in the case referred to in sub-paragflapt8 weeks
after that day; or

(b) in a case where the child is born or adoptddrbehe first
day of the expected week of its birth or adopti®nyeeks
after that day.

(3) Subject to paragraph (2), an employee may ahtmbegin his or
her period of parental leave on —

(@) the day on which the child is born or adopted;

(b) the day falling such number of days after theedbn which
the child is born or adopted as the employee magipin
a notice under Article 55P; or

(c) a predetermined date, specified in a notice eund
Article 55P, which is later than the first day betexpected
week of childbirth or adoption.

55P Notice and evidential requirements for parentaleave upon birth or
adoption

(1) An employee must give his or her employer ot his or her
intention to take parental leave in respect ofillchpecifying —
(a) the expected week of childbirth or adoption;

(b) the period of leave that, in accordance withiche 550(1),
the employee has chosen to take; and

(c) the date on which, in accordance with ArtickO%3), the
employee has chosen that his or her period or geral
leave should begin.
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(2)

®3)

(4)

®)

The notice provided for in paragraph (1) must diven to the

employer —

(@) in the case where the employee is taking palrdative
following the birth of a child, no later than thadeof the
15th week before the expected week of childbirth;

(b) in the case where the employee is taking pardetve
following the adoption of a child, no more thanagsd after
the date on which the adopter receives officialfication of
the adopter having been matched with the child the
purposes of adoption or, in the case of an overagagtion,
no more than 7 days after the employee receivasenoft
the date that the child is expected to enter Jemey

(c) in a case where it was not reasonably pradécédr the
employee to give the notice in accordance with sub-
paragraph (a) or (b), as the case may be, as sgas a
reasonably practicable.

Where the employer so requests, an employeé-mus

(@) give his or her employer a declaration, sigrmd the
employee, to the effect that the purpose of hisesrabsence
from work will be that specified in Article 55N(Bnd that
he or she satisfies the conditions of entitlement i
Article 55N(2)(a) and (b);

(b) give his or her employer evidence of the infation notified
to his or her employer under paragraph (1)(a).

An employee who has given notice under pardg(ap may vary
the date he or she has chosen as the date on kaikioh her period
of parental leave will begin, subject to paragréphand provided
that the employee gives his or her employer natfdee change —

(@) where the change is to provide for the emplsyperiod of
leave to begin on the date on which the child isnbor
adopted, at least 28 days before the first daypefeixpected
week of childbirth or adoption;

(b)  where the change is to provide for the empl®yperiod of
leave to begin on a date that is a specified nurobelays
(or a different specified number of days) after tste on
which the child is born or adopted, at least 28sdiagfore
the date falling that specified number of daysratie first
day of the expected week of childbirth or adoption;

(c) where the change is to provide for the empl®yperiod of
leave to begin on a predetermined date (or a difter
predetermined date), at least 28 days before ttat d

or, if it is not reasonably practicable to give thetice at least
28 days before whichever day or date is relevasitsa@on as is
reasonably practicable.

In a case where —

(@) the employee has chosen to begin his or heodeaf
parental leave on a predetermined date; and
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55Q

(6)

()

(b) the child is not born or adopted on or beftia date,

the employee must vary his or her choice of datesubstituting a
later predetermined date exercising an option updeagraph (4),
and give his or her employer notice of the changes@n as is
reasonably practicable.

An employee must give his or her employer ahtemr notice, as
soon as is reasonably practicable after childlmrtadoption, of the
date on which the child was born or adopted.

Notice under paragraph (1), (4), (5) or (6)lsba given in writing.

Commencement of parental leave for birth or adgtion

(1)

(2)

®3)

(4)

Except in the case referred to in paragraph &2 employee’s
period of parental leave under Article 550 begims the date
specified in his or her notice under Article 55R(@), where the
employee has varied his or her choice of date uAdele 55P(4)
or (5), on the date specified in his or her notinder that provision
(or the last such notice if he or she has varieddniher choice
more than once).

In a case where —

(a) the employee has chosen to begin his or heodgef
parental leave on the date on which the child ienbar
adopted; and

(b)  he or she is at work on that date,

the employee’s period of parental leave beginsherday after that
date.

Where the employee’'s employment terminates r aftee

commencement of the parental leave period but befloe time
when (apart from this paragraph) that period wand, the period
ends at the time of the termination of the emplayime

An employee may be absent from work at any tthagng his or
her parental leave period.

CHAPTER 6

CONTRACTUAL RIGHTS AND ACCESS TO TRIBUNAL

55R Contractual rights to ante-natal care, materniy leave, adoption leave
or parental leave
(1) This Article applies where an employee —

(@) s entitled to time off under this Part for fmgrpose of being
given ante-natal care, or to maternity leave, ddogeave
or parental leave; and
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(2)

(b) has a right which corresponds to that entitlenad which
arises under the employee’s contract of employnmant
otherwise.

In a case where this Article applies —

(@) the employee may not exercise both the entdignunder
this Part and the corresponding right under theleyep’s
contract of employment but may, in taking the ledwe
which the right and entittement provide, take adsga of
whichever provision is, in any particular respebg more
favourable; and

(b) the provisions relating to the entitlements emthis Part
apply, subject to any modifications necessary t@ giffect
to any more favourable contractual terms or any emor
favourable rights to be exercised by the employea gesult
of the advantage taken under sub-paragraph (a).

55S Complaints to Tribunal for breach of requiremert under Part 5A

(1)

(2)

®3)

(4)

An employee may present a complaint to the U@ that his or
her employer has contravened any requirement uPaiei5A.

No complaint under this Article may be madeaspect of a matter
which has been settled by agreement or withdrawn.

The Tribunal shall not consider a complaint emdhis Article
unless it is presented —

(a) before the end of the period of 8 weeks begmnvith the
relevant date; or

(b)  within such further period as the Tribunal ddess
reasonable in a case where it is satisfied thatas not
reasonably practicable for the complaint to be qmt=d
before the end of that period of 8 weeks.

In paragraph (3)(a), the reference to the seledate is —

(@) inthe case of an alleged contravention ofchetb5B(1), the
date of the ante-natal appointment;

(b) in the case of an alleged contravention of cdtb5C(1)
or 55D(2) or (3), the date that is 28 days after dlate that
the employee would normally expect to receive her
remuneration for the period during which she waseah

(c) inthe case of an alleged contravention ofddetb5D(1), the
date that is the day after the end of the empleyee’
compulsory maternity leave period;

(d) in the case of an alleged contravention ofcdetb5E(1), (2)
or (3), 55F(1), (4) or (6), 55G, 55I or 55J, theedtnat is the
day after the end of the employee’s ordinary métieteave
period; or

(e) in the case of an alleged contravention ofchatb5G, 55I,
55J or 55K(1), (2), (3), (4), (5) or (6), where @mployee is
complaining of a contravention of those rights cmrtad
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with his or her adoption of a child, the date tizathe day
after the end of the employee’s adoption leaveoperi

() in the case of an alleged contravention of @Aetb5N(1),
550, 55P or 55Q, the date that is the day aftepéned of
8 weeks immediately following the birth of the chibr the
date of adoption, as the case may be.

(5) The right to present a complaint under thisicdet is without
prejudice to any other right conferred on an emgéounder this
Law.

(6) The States may amend this Article by Regulation

‘ 55T Remedies for breach of Part 5A

(1) Where the Tribunal finds a complaint under @gi55S well-
founded it shall make a declaration to that eféext may —

(@) order the employer to pay the whole or any pérany
amount to which the employee is entitled undercetb5C
or 55D(2) or (3); and

(b) order the employer to pay compensation to thpleyee in
respect of each contravention, of an amount noeexkiog
4 weeks’ pay.

(2) The States may amend paragraph (1) by Regng&atio

7 Article 56 amended
In Article 56 of the principal Law —

(@) in paragraph (1)(e), after the words “5 yeatsteere shall be inserted the
word “more”;

(b) for paragraph (2) there shall be substitutedfdtiowing paragraph —

“(2) The notice required to be given by an employd® has been
continuously employed for one week or more shallnbg less
than —

(@) 1week's notice if his or her period of contos
employment is more than 1 week but less than 2&syee

(b) 2 weeks’ notice if his or her period of conbus
employment is 26 weeks or more but less than Ssyear

(c) 4 weeks’ notice if his or her period of conbus
employment is 5 years or more.”.

8 Article 60C amended

For Article 60C(3) and (4) of the principal Law theshall be substituted the
following paragraphs —

“(3) For the purposes of paragraph (1), the amadirine week’s pay
shall be calculated in accordance with Scheduletlshall not
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exceed the most recent figure for the mean averagekly
earnings published by the Statistics Unit of thatédt of Jersey at
least one month before the effective date of teation
(disregarding any more recent figure published thas a month
before the effective date of termination).

(4) The Minister may, by Order, amend paragraphd33pecify the
amount or a different formula for calculating oneek’s pay.”.

9 Article 60CA amended

In Article 60CA(2) of the principal Law —

(& in sub-paragraph (a) the word “or” shall bestkd;

(b) in sub-paragraph (b) for the words “that patthére shall be substituted
the words —

“that part; or

(c) the employee was entitled to receive the redonog pay
component of insolvency benefit under Article 26Ctle
Social Security (Jersey) Law 197#elating to his or her
employment (whether or not the employee received an
redundancy pay to which he or she was entitled).”.

10  Article 67 substituted

For Article 67 of the principal Law there shall babstituted the following
Article —

‘ “67 Dismissal for family or other reasons

(1) An employee who is dismissed shall be regafdedhe purposes
of this Part as unfairly dismissed if the reasocoisnected with —

(@) the pregnancy of the employee;

(b) the fact that the employee has given birth tadopted a
child;

(c) the fact that an employee changed or sougtlhange his or
her hours, times or place of work under Part 3A,;

(d) the fact that the employee took, or soughtate} time off
under Chapter 2, 3, 4 or 5 of Part 5A;

(e) the fact that the employee has not carriedwauk for her
employer during her maternity leave period or dgiiis or
her adoption leave period, or made contact withohisier
employer during that period; or

(f) the fact that the employee sought to take @ilavimself or
herself of any of the benefits of maternity leaadpption
leave or parental leave or the terms of his orelngployment
preserved under Part 5A.

(2) An employee who is dismissed shall also be rdmgh for the
purposes of this Part as unfairly dismissed if —
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(@) the reason (or, if more than one, the principakon) is that
the employee was redundant;

(b) it is shown that the circumstances constitutitige
redundancy applied equally to one or more emplojreése
same undertaking who had positions similar to tedd by

employer; and

(c) itis shown that the reason (or, if more thar,dhe principal
reason) for which the employee was selected fanidsal
was a reason connected with any of the reasonsaéf in

paragraph (1)(a), (b), (c), (d), (e) or (f).
(3) Paragraph (2) does not apply in relation temployee if —
(@) it is not reasonably practicable for a reasthner than

employer or a successor of his) to permit the eygaoto
return to a job which is both suitable for the eoyele and
appropriate for him or her to do in the circumsesc

(b) an associated employer offers the employeebaojothat
kind; and

(c) the employee accepts or unreasonably refuseetier.

(4) Where, on a complaint of unfair dismissal, angstion arises as to
whether the operation of paragraph (2) is excludsd the
provisions of paragraph (3), it is for the emploteishow that the
provisions in question were satisfied in relatiorite complainant.

(5) The States may by Regulations amend the reasons
circumstances, in which an employee shall be reghifdr the
purposes of this Part as unfairly dismissed.”.

11  Article 77B amended

In Article 77B(4)(b) for the word “complaint” thershall be substituted the
word “complainant”.

12 Article 104 amended
After Article 104(3) there shall be inserted thédwing paragraphs —
“(3A) The States may by Regulations amend Part 3A.
(3B) The States may by Regulations amend Articlés/@) or 73(4).”.

13 Schedule 1 amended

(1) In the sub-heading to Schedule 1 to the pradclpaw, for the words
“Article 13” there shall be substituted the wordsticles 13, 55C, 55D,
60C, 60I, 60K, 60L, 60P and 60R".

(2) In Schedule 1 to the principal Law —
(@) for paragraph 5 there shall be substituteddt@wing paragraph —
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“5  The calculation date
For the purposes of this Schedule —

(@) in the case of payment in respect of periodeaie to which an
employee is entitled under Article 11, the caldoladate shall be
the first day of the period of leave in question;

(b) in the case of an employee making an applicaf@r flexible
working arrangements under Article 15A, the caltatadate shall
be the day on which the application was made;

(c) in the case of an employee taking time off unildicle 55C, the
calculation date shall be the day of the appointmen

(d) in the case of an employee who is requirecake ttime off under
Article 55D, the calculation date shall be the dagfore the
commencement of that employee’s compulsory leavieqie

(e) in all other cases under Part 5A, the calautatiate shall be the
day before the first day of the period of leaveurestion;

(f) in the case of a redundancy payment under Br680C, the
calculation date shall be the effective date ahteation; and

(g) in the case of a claim for a breach of ArtisB or 78A, the
calculation date shall be the date of the complaithe Tribunal.”;

(b) after paragraph (8) there shall be added th@ximg paragraph —

‘ “9  Time off for ante-natal care or compulsory matenity leave

| (1) This paragraph applies in the case of an engglayho is —
(a) entitled to take time off under Article 55B; or

(b) required to take compulsory maternity leave eaind
Article 55D.

(2) This Schedule applies to an employee in resmgctwhom
paragraph (1) applies with the following modificats —

(@) for the period of 52 weeks mentioned in parglgsdl, 2, 3
and 4 there shall be substituted the period of é2ks;,

(b) paragraphs 3(2), 4(3) and 8 shall be deleted.”.

14 Citation and commencement

This Law may be cited as the Employment (Amendmidot 8) (Jersey)
Law 201- and shall come into force on such dayaysdas the States may by
Act appoint.
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